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REPORT OF THE UNION POWERS COMMITTEE TO THE 
CONSTITUENT ASSEMBLY 
(PRESENTED ON 28TH APRIL, 1947) 


We, the undersigned, members of the Committee appaititel by the 
resolution of the Constituent Assembly of the 25th January to examine 
the scope of Union Powers, have the honour to submit this our report, 
Bir V. T. Krishnamachari and Sir B. L. Mitter-were nomitiated to the 
Committee on 10th April, 1947, and the rest of us have had an oppor. - 
hinity of going over the entre ground again with them. 


2, We consider that the scope of the subjects, Defence, Foreign 
Affairs and Communications in the Cabinet Delegation’s Statement of 
the 16th May covers the following :— 


A—"‘Defence’’ connotes the defence of the Union and of every part 
thereof and includes generally all preparation for defence, as well as all 
. such acts in times of war as.may be conducive to its successful prosecu- 


tion and to effective demobilisationsafter its termination. In particular 
“Defence” includes— 


(1) The raising, training, maintenance and control of Naval, 
Military and Air Forces and employment thereof for the 
defence of the Union and the execution of the laws of the 
Union and its Units; the strength, organisation and con- 
trol of the existing armed forces raised and employed in 
Indian States ; 

(2) Defence industries ; 

(3) Naval, Military and Air Force works; _ 


(4) Local self-government in cantonment areas, the constitu- 
tion and powers within such areas of cantonment authori- 
ties, the regulation of house accommodation in such areas 
and the delimitation of such areas; 

(5) Arms, fire arms, ammunition and explosives ; 


(6) Atomic energy, and mineral resources essential to its pro- 
duction. 


We recommend further that in order to enable the Union Govern- 
ment effectively to discharge its responsibility for defence, it should be 
vested with the powers similar to those contained in Sections 102 and 
126-A. of the Government of India Act, 1935. 


B-‘‘Poreign Affairs’ connotes all matters which bring the Union 
into relation with any foreign country and in particular includes the fol- 
lowing subjects :— 

(1) Diplomatic, consular and trade representation ; 

(2) United Nations Organisation ; 

(3) Participation in international.conferences, associations and 
other bodies and implementirig of decisions made thereat; 

(4) War and Peace ; 
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(5) The entering into and implementing of treaties and 
ments with other countries; 

(6) Trade and Commerce with foreign countries; 

(7) Foreign loans; 

(8) Naturalisation and aliens ; 

(9) Extradition ; 

(10) Passports and visas ; 

(11) Foreign jurisdiction ; 

(12) Admiralty jurisdiction ; 

(13) Firacies, felonies committed on the high seas and offences 
committed in the air against the law of nations; 


(14) Admission into, and emigration and expulsion from, the 
Union; 


(15) Port quarantine ; 


(16) Import and export across customs frontiers as defined by 
the Union Government ; 


(17) Fishing and fisheries-beyond territorial waters. 


C—The term ‘“‘Communications” slthongh it is wide enough to cover 
any connection hetween places should for the present purposes of the 
Union, in our opinion, include the following :— 

(1) Airways ; 


agree- 


(2) Highways aud waterways declared by the Union to be Union 
highways and watetwiys ; 

(3) Shipping and navigation on inluad waterways, declared by 
the Unien to be Union waterways, as regards inechanical- 
ly propelled vessels, and the rule of the road on such 
waterways; carriage of passengers, and goods on such 
waterways ; 

(4) (a) Posts and ‘lelegraphs : 

Provided that the rights existing in favour of any individual 
State unit at the date of the establishment of the Union 
shall be preserved to the unit till the same are modified 
or extinguished by agreement between the Union and 
Unit concerned, subject however to the power of the 


Union to make laws for the regulation and control of the 
same. 


(b) Union telephones, wireless broadcasting and other like forms 
of communication; the regulation and control of all other 
telephones, wireless, broadcasting and other like forms of 
communication ; 


(5) Union railways; the regulation of all railways (other than 
minor railways) in respect of safety, maximum and mint 
imum rates and fares, station and service terminal charges, 
intercliunge of traffic and the responsibility of railway 
administrations as carriers of goods and pasgengers; the 
‘regulation of minor railways in respect of safety and the 
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responsibility of the administrations of such railways as 
carriers of goods and passengers ; 

(6) Maritime shipping and navigation, including shipping and 
navigation on tidal waters; Admiralty jurisdiction ; 

(7) Major ports, that is to say, the declaration and delimitation 
of such ports and the constitution and powers of Port 
Authorities therein ; 

(8) Aircraft and air navigation; the provision of serodromes, 


regulation and organisation of air traffic and of aero- 
dromes ; 


(9) Lighthouses, including lightships, beacons and other provi- 
sion for the safety of shipping and aircraft ; 

(10) Carriage of passengers and goods by sea or by air ; 

(11) Union Meteorological Services ; 

(12) Inter-Unit quarantine. 


D—The expression ‘‘the powers necessary to raise the finances re- 
quired’’ for the Union subjects in the Cabinet Delegation’s Statement 
necessarily includes the power to raise finances by taxation and loans. 
In existing circumstances, we recommend the following sources af 
revenue for the Union :— 


(1) Duties of customs, including export duties ; 

(2) Excise duties; 

(8) Corporation tax ; 

(4) Taxes on income other than agricultural income ; 


(5) Taxes on the capital value of the assets, exclusive of agricul- 
tural land of individuals and companies; taxes on the 
capital of companies ; 


(6) Duties in respect of succession to property other than agri- 
cultural land ; 


(7) see duty in respect of property other than agricultural 
and ; 


’ 


(8) Fees in respect of any of the matters in the list. of Union 
powers, but not including fees taken in any Court, other 
than the Union Court. 


We realise that, in the matter of industrial developuient, the States 
are in varying degrees of advancement and _ conditions in 
British India and the States are in many respects 
dissimilar. Some of the above taxes are now re- 
gulated by agreements between the Government of India and the 
States. We, therefore, think that it may not be possible to impose o 
uniform standard of taxation throughout the Union all at once. We re- 
commend that uniformity of taxation throughout the Units may, for an 
agreed period of years after the establishment of the Union not exceed- 
ing 15, be kept in abeyatice and the incidences, levy, realisation and 
apportionment of the above taxes in the State Units shall be subject to 
agreements between them and the Union Government. Provision 
should accordingly be made in the Constitution for implementing the 
above recommendation. 


This is in addition to the recommendations of the Sub-Committee on 
Fundamental’ Rights regarding internal. custems duties, 


3. It is impossible to enumerate the powers implied or inherent in 
of resultant from the express powers of the Union. We think that in 
any case the following powers.come within the category :— 


(1) Union judiciary ; 

(2) Acquisition of property for the purposes of the Union; 

(3) Union agencies and institutes for the following purposes, 
that is to say for research, for professianal or technical 
training, or for the promotion of special studies ; 

(4) Census: 

(5) Offences against laws with respect to any of the matters in 
the list of Union powers ; 

(6) Enquiries, surveys and statistics for the purposes of the 
Union ; 

(7) Union Services ; 

(8) Tndustrial disputes cou€erning Union employees 

(9) Reserve Bank. of India ; 

(10) Property of the Union and the revenite therefrom ; 

(11) Public debt of the Unions 

(12) Currency, comage and jegal tenders 

(18) AIL subjects in respect of Union areas; 

(14) PRewers te dealwith grave-eepromic emergencies tn any 
part of the. Union affecting the Union. 

J g 


4, We are of the uae that provision should be made in the new 
constitution for the recognition throughoat the Union of the laws and 
public.acts and, yoeordg. of the qudicial prodecdings' of the Units and for 
judgment and orders delivered in one Unit ‘being enforced in-other 
Units. We note that a provision. to ‘this. effeet has already been made in 
the list of Fundamental Rights. — 


In-addition. te the-abuve'stbjecis which, In our view, come within 
a of Wnion powers in ucedrdance: with the Cabinet Delegation’ 8 
Statement, we hope that the foliowing subiects wil! also be included in 
the Union List. by agreement :~— 


(1) Tnsuranee 3 

(2) Company Laws : 

(8) Banking; 

(4) Negotiuble Instruments ; 

(5) Patents: trade marks, trade desions ; copyright ; 
(6) Planning ; 

(7) Ancient and. Historical Monuments-: 

(8) Staridiird Weights ard Measures. 


Such an arrangement will ensure uniformity, throughout the _ terri- 
tories of the Union, in matters bearing on trade and commerce as has 
in fact been recognised in many federal constitutions, We have included 
Planning in the above list for the reason that although authority may 
rest in respect of different subjects with the Units it is obviously in 
their interest to have a co-ordinating machinery to assist them. 


6. We recommend tie insertion in the constitution of a provision on 
the lines of Article (xxxvii) of Section 51 of the Avstralian Constitution 
ct. 


7. We also recommend that by agreement there ‘gay bea list of 
concurrent subjects as between the Union and the Units. 


(Sd.) JAWAHARLAL NEHRU. 
1, GOVIND BALLABH PANT 
» B. L. MITTER 
» JATRAMDAS DAULATRAM 
» N. GOPALASWAMI AYYANGAR 
. K..M. MUNSHI 
. VP. KRISHNAMACHARI 
. B. PATTABHI SITARAMAYYA 
» BISWANATH DAS 
.. A. KRISHNASWAMI AYYAR 


New Deruzr; 
\7th April, 1947, 
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REPORT OF THE COMMITTEE APPOINTED TO NEGOTIATE. 
WITH THE STATES NEGOTIATING COMMITTEE 


(PRESENTED ON 28TH APRIL, 1947) 


By a resolution of the Constituent Assembly passed on the 2st 
December 1946, the following members, viz : 


(1) The Hon’ble Pt. Jawaharlal Nehru 

(2) The Hon’ble Maulana Abul Kalam Azad 
(3) The Hon'ble Sardar Vallabhbhai J. Patel 
(4) Dr. B. Pattabhi Sitaramayya 

(5) Mr. Shankarrao Deo 

(6) The Hon’ble Sir N. Gopalaswami Ayyangar 


were appointed as a Committee to confer with.the Negotiating Com- 
mittee set up by the Chamber of Princes, and with other representa-. 
tives of Indian States, for the purpose of 


(a) fixing the distribution of the seats in the Assermbly not ex- 
ceeding 93 in number, which in the Cabinet Mission's 
preveraa of May 16, 1946, are reserved for Indian 

tates, 


(b) fixing the method by which the representatives of the States. 
should be returned to the Assembly. 


and thereafter to report the result of such uegotiations. By a further re- 
solution passed on the 21st January 1947, we were empowered to confer 
with such persons as we thought fit, for examining the special problems. 
of Bhutan and Sikkim, and to report tothe Assembly the result of such 
examination, This report deals only; with the negotiations conducted 
by us in pursuance of the resolution of the 21st December. 


2, The first series of our joint meetings with the States Negotiating 
Committee were held on the 8th and 9th February, 1947. The discus- 
sion largely centred on the scope of subjects to be negotiated between: 
the two committees. It was urged by the States Negotiating Com-. 
mittee that there had been no decision yet on the part of the States to- 
enter the Constituent Assembly, and that it would not be possible for 
them to decide this issue till they received satisfactory assurances on a 
number of points mentioned in the resolution adopted on the 29th 
January, 1947, by the General Conference of Rulers (Appendix A). On 
the other hand, we pointed out that most of those points could only be 
discussed by a fully constituted Constituent Assembly including the re- 
presentatives of the States; they were in any case clearly beyond our 
competence as a Committee, our own functions being limited to the 
matters laid down in the resolution of the Constituent Assembly passed 
on the 2ist December, 1946. But while we were not prepared as a com- 
mittee to discuss matters going beyond our mandate, we raised no 
objection to discussing, in a friendly and informal manner as_ indivi- 
duals, certain difficulties, and to removing certain misapprehensions 
which.seemed to be causing concern to the Princes. The more important 
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‘of the points cleared up in the course of these discussions: were summar- 
ised by: Pandit Nehru as follows -— 


“The fivst thing to be clear about is to proceed with the full accept- 
ance of the Cabinet”Mission's Statement. Apart from the legality of 
that Statement one thing also scems to me obvious, namely, “that the 
ne is Senay a voluntary one, where no compulsion, except, as 

T said, compul Ision of events, is indicated. No doubs, so far as we are 
concerned, We accept it as a voluntary scheme where people may joi 
as individuals, as groups, or Rulers or otherwise. We are not trying 
to torce any to join if they do not want to. It is a matter for negotia- 
tion throughout............ 


Now, io go back, apart from the acceptance of the scheme which 
ig basic, some points were raised yesterday, One was about the 
monarchical form of Government, That question has not. arisen af all 
in the Constituent Assembly nor; so far as we can see, does it arise at 
all from the:Statement.* But it has been repeatedly -stated on our 
behalf in the Constituent Assembly: as outside that we have no objec- 
tion to it, we accept that, und we do not want io come in the way of 
the monarchieal form of Governmentoat all. ‘This has. been made per- 

fecthy clear. 


Another pout that we raised In our discussion yesterday was 
about some apprehension about territorial, readjustiments. tf tried ta 
port otir that the Resolution padsed By the Conatil Assembly had 
no refercnee iy tho minds Sf those who fravied the Resolntion or who 
proposed ii there, to any change regarding the States, Tt has no rela 
tion, ae the. States. a was-an-iidicatiot. that there will-le  provisiot: 

ia ox dpe the process of rocgrouping umits, etc., 

wher és: 6. some-chel OH may aati cme: re fe” Ys had no reference a 
: i itorial boundaries bem 
governmental purposes, 
we quite clear, $ should 
he sade. withthe cons: parlies eae. not be forced 
down), <P swy, for the momenb we are not thinking in terms of any 
such thing, but if this question arises, it should he essentin! that the 
parties concerned should consent to it, 

“The scheme, as has already heen stated, 18 a voluntary ono, and 
vehether in regard to the entry into the Constituent Assembly or: subse- 
quently when the Constituents Assembly decides and comes to conclu- 
sions, there will be no compulsion, and the States will have the right 


chan 
uie,, Dab ary 


‘oO have their say at any stage just as anybod. will have the right 
to have their sav at any stage. So the coercive factor must be elimi. 


nated ‘from that. 


“Tn regard to some confusion which has possibly arisen im regard 
to subjects and PONEES we go on what the Cabinet Mission’s State- 
ment specifically i, The Cabinet Miss foment said: ‘Phe 
States will retain all subjects and powers other than those ceded to the 
Union.’”’ That. is perfectly clear, we accept that statement, we accept 
that entirely. Generally speaking, those are the matters that: canie' up 
yesterday in the course of discussion ; “and: perhaps. we might proceed 
vm that basis and consider matters now.” 
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We further, explained that. the Constituent: Assembly: could not 
possibly take up the position that they were not prepared to ° discuss 
matters with States not represented om the Chamber of Princes Nego- 
tiating Commitiee; or with re spresentatives of Biate ptoples, as that 
would involve ru clement of conpulsion which was contrary to their 
conception of the scheme. 

3. A general understanding having becn arrived at, as a resuit of 
the above exchange of views, the States Negotiating Committee pro- 
ceadad to consiler ihe iwo-umakbers on whi h we had been. asked ..to 
negotiace by the Sones eeu After a preliminary discus- 
sion, ib was : t the question of the distribution of the 93 seats 
should be referred to ae Secnstariate of the Constituent Assembly and 
the Chamber of Princes; anh their. recommendations placed before the 
i meoting of the two committees’ on the Ist March, 1947. 

4. In the meamwhile,-the Dewan of Baroda had asked for direct 
negotiation with us on the representation of Beroda’in the Constituent 
Assembly. We accordingly met Sir B.-tu. Mitter on the 9th February. 
Tm the course of onr disengsion, he made it clear that it was. the deci- 
sion.of the:Baroda State, both: ‘the Ruler and the people, to give the 
fullest co-operation to’ the Constituent Assembly in ‘its work and that: 
they were prepared to take’ steps fortawith. for the sclection of repre- 
sentatives so {hat shose could ‘take, pari in-fhe work of: the. Assetably aut 
the carliost le date. Tb wate agreed -bebween as and. the “Dewan 
tbat Baroda should, bering: regard oy uy population,.send ‘three: “repre 
Qothag BE i by the Dhara Sabbe "(the 

paige of BY pectoral representa ‘by 
ri ae ole; and: that onle‘its “é “and 
ahonld: take part in the cloe 


—— 


si £ 


ras 4 
Was werd 


et 5 


arch, 
tha 


: Ly ‘ 
Sinies doing so. We also suggested neni it would a to our mutuat 
advaniage if Stites’: represeatatives could fimet heith on same 
of the comimiuiees set wp by the Consiitnent Assemb iw, particularly 
the. ‘Union Powers Coprnittee! anid the Advisory Committee on fanda- 
mental rig is, Phe States Negotiating Sommil(tee, however, ex- 
Eien : fs fake these steps in the absence of a maundate 
‘rom the Gener al Conf rence of Bnlers whom they promised to consult 
at an early date. 


o 


ion forth 


i. The discussion th en tmrned' oo the raethod of distribution of the 
ans vts allotted to the States he Committees approved of, the dis- 
tribution. as proposed by the: tivo: Secretariats (Appendix B) and au- 
therised the making of such minor modifications as are considered 
necessary by the parties concerned. 


7. After this,.we discussed the method of selecting representatives. 
Various proposals were made and discussed in a joint sub-committee 
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set up for the purposes. ventually, after a consideration of the sub- 
committee's report, the following formula was accepted by both Com- 
mittees, viz., that not less than 50 per cent of the total representatives 
of States shall be elected by the elected members of legislatures or, 
where such legislatures do not exist, of other electoral colleges. ‘The 
States would endeavour to increase the quota of elected representatives 
to as much above 50 per cent-of the total number as possible. 


This formula has since been ratified by the General Conference of 


Rulers held on the 2nd April, A copy of the resolution passed by the 
Conference is attached (Appemix C). 


We puinted out that in regard to two States, viz , Hyderabad and 
Kashmir elections to their legislatures had been boycotted by import- 
ant organisations representing the people of the States concerned, and 
the legislatures therefore could not be considered to represent the 
people as they were intended to do. In the cases of these two States, 
we suggested that a suitable method of electing representatives for the 
Constituent Assembly should be devised. The Chanéellor said that he 
would communicate the suggestion to the States concerned. 


8. A Committee consisting of the following members: (1) Dr. 
Pattabhi Sitaramayya: (2) Sir N. Gopalaswami Ayyangar (3).Sir V. 
T. Krishnamachari; (4) Sir Sultan Ahmed; (5) Sir B. N. Rau; (6) 
Mir Magqbool Mahmood; (7) Mr. H. V. R. Tenger was set up to consider 
the modifications referred to para. 6 above and other matters of detail 
that might arise from time to time, anid to report, if necessary, to the 
two Negotiating Committees. 


We have been informed that the States of Bareda, Jaipur, Jodhpur, 
Rewa, Cochin and Bikaner have already selected their representatives in 
accordance with the agreement arrived at. These representatives have 
been invited to take their seats at the forthcoming session of the 
Assembly. The States of Patiala, Udaipur, Gwalior and Bhavnagar 
have also announced that they will take part in the work of the Conati- 
tuent Assembly. 


JAWAHARLAL NEHRU. 

A. K. AZAD. 

VALLABHRBHAT PATH. 

N, GOPALASWAMI, 
SHANKARRAO DEO. 

B. PATTABHT SITARAMAYYA. 


New Dern; 


24th. April. 1947. 


io 
APPENDIX A 


TEXT OF THB RESOLUTION PASSED aT PRINCES MEETING HELD ON 29-1-47 


1. This meeting reiterates the willingness of the States to render 
the fullest possible co-operation in framing an agreed Constitution for, 
and in the setting up of, the proposed Union of India in accordance 
with the accepted plan; and declares :— 


(a) that the following fundamental propositions inter alia form the 
basis for the States’ acceptance of the Cabinet Mission’s plan— 


(i) The entry of the States into the Union of India in accord- 
ance with the accepted plan shall be on no other basis 
than that of negotiation, and the final decision shall rest 
with each State. The proposed Union shall comprise, 80 
far as the States are concerned, the territories of only 
such States or groups of States as may decide to join the 
Union, it being understood that their participation in the 
constitutional discussions in the meantime will imply no 
commitments in regard to their ultimate decision which 
can only be taken after consideration of the complete pic- 
ture of the consilitution. 


(ti) The States will retain all subjects amt powers other than 
those ceded by them to the Union, Faramountcy will 
terminate at the close of the interim period and will not 
be transferred io or inherited by the new Government of 
India. All the rights surrendered by the States to the 
Paramount Power will’ return to the States. ‘The pro- 
posed Union of India will, therefore, exercise only: such 
functions in relation to the States in regard to Union 
subjects us are assigned or delegated by them to the 
Union. Fivery -State shall continue to retain — ite 
sovereignty and all rights and powers except to the ex- 
tent that those rights and powers have been expressly 
delegated by it. There can be no question of any powers 
being vested or inherent or implied in the Union in res- 
pect of the States unless specifically agreed to by them. 


Git) The Constitution of each State, its territorial integrity, and 
the succession of its reigning dynasty in accordance with 
the custom, law and usage of the State, shall not be in- 
terfered with by the Union or any Unit thereof, nor shall 
the existing boundaries of a State be altered except by its 
free consent and approval. 


(iv) So far as the States are concerned, the Constituent Assem- 
bly is authorised only to settle the Union Constitution in 
accordance with the Cabinet Mission’s plan, and is not 
authorised to deal with questions bearing on the internal 
administrations or constitutions of individual States or 
groups of States, 


(¥) His Majesty’s Government have made it clear in Parlia- 
ment that it is for the States to decide freely ta come in 
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or not as they choose. Moreover according to the Cabi- 
net Mission’s Memorandum of 12th May, 1946, on Btates 
Treaties and Paramountcy Politwai drvangements bet- 
ween the States on the. one side and the british- Crown 
and, British India on the other will be brought to‘am end”’ 
after the interim period. ‘The void will have to. be filled 
either by the States entering into a federal yelationship- 
with the successor Government se ats usr Bri:ish India, or 
failing:.this, entering into particular political arratige- 
ments with it.” 


(b). that the States Negotiating Committee, selected by the Stand- 
ing Committee of the Chamber ‘of Princes and set up at the request of 
His Excellency the Viceroy in accordance: with paragraph 21 of the 
Cabinet Mission’s' Statement ofthe 16th May, 1946, is the only au- 
thoritative body competent under the Cabinet Mission’ s plan to con- 
duct preliminary negotiations on behalf.of the Stales, on such ques- 
tions relating to their position in the new Indiar Consiitutional struc- 
ture as the States might entrust. to it; 


(c) that while the distribution inter se of the States’ quota of seats 
ou the Constituent Assembly is a matter for the ers to consider and 
decide among themselves, the meghod of selection of the States repre- 
sentatives is a matter for consultation between the States Negotiating 
Committee and the corresponding Committee of the British India por- 
tion of the Constituent Assembly before final decision is taken by the 
States concerned. 


2. This meeting— 


(a) endorses the Fress Statement issued on 10th June, 1946, by the 
Standing Committee of the Chamber of Princes in consultation with 
the Committee of Ministers and the..Constitutional Advisory Com- 
mittee, in regard to the attitude of the States towards the Cabinet 
Mission’s plan; and 


(b) supports tne official statement of the views communicated by 
the States Delegation to the Cabinet Mission on 2nd April, 1946, 
which inter alia associated the States with the general desire in the 
country for India’s complete self-government or independence in ac- 
cordance with the accepted plan. 


3. This meeting resolves that, in accordance with this Resolution 
and the instructions and Resolutions of the States’ Constitutional 
Advisory Committee as endorsed. by the Standing Committee of 
Princes and the Committee of Ministere, the States Negotiating Com- 
mittee be authorised to confer with the corresponding Committee of 
the British India portion of the Constituent Assembly, as contem- 
plated and declared by His Majesty’s Government in Parliament, in 
order to negotiate (a) the terms of the States’ participation in the 
Constituent Assembly when it reassembles under paragraph 19(6) of 
the. Cabinet -Mission’s Statement, and (b) in regard to their ultimate 
position in the All-India Union, provided that the results of these 
negotiations will be subject to the approval of the afaressaid! States” 
Committees and ratification by the States. 


pt 
APPENDIX B 


NoTEe ON THE PROPOSED ALLOCATION OF SEATS AMONG STATES 


1, The allocation of seats;propqsed ih the annexure has been pre- 
pared by the Secretariats of the Constituent Assembly and the Cham- 
ber of Princes and.is intended as a basis of discussion for the Com- 
tuittees concerned. 


Q, As in, British India, seats to individual States have been allotted. 
enerally. ou the basis of one stat for “one million of the popylution, 
Fratton of three-fourths or more counting as one und lesser fractions 
being ignored.. In the case ef groups, ‘ractions of more than half have 
been counted as one, lower fractions being ignored. 


8. States so desiring may pool or share their proportion of the allot- 
ted representation, whether individual or grouped, with that of any 
otHher State or group of States by mutual agreement, provided :— 


(a) that the total representation of the States and/or the groups 
affected ‘is not disturbed, and 


(b) that geographic \ proximity, economic considerations and. 
ethnic, cultural and linguistic affinity are duly kept m. 
view. 


16. 
ANNEXURE 


A 
SINGLE STATES 
Division as shown in the 
Table of Seats appended Number of 
to Part II of the First Populstion seats in the 
Schedule to the Govt, of Name of State in Constituent 
Indie Act, 1935 millions Assembly 
ae a a miseies: adorns i a 
ae ; : . . Hyderabad. : . 16°88 16 
1) ; . ‘ . Mysore : j : 7°32 1 
Itt. . ‘ : . Keshmir . j . 4:02 4 
Iv. : : ; . Gwalior : . . 4:00 4 
Vo. : : ‘ . Baroda : , . 285 : 
IX : : : , Travancore, . : 6°07 8 
Ix . : . : . Goohin A P . 1:42 1 
x : : . . Udaipur : ; . 1-92 2 
>, am Jaipur | 2 : 3-04 3 
x Jodhpur : : . 235 2 
x. . : : . Biksner X ; - 1-20 1 
x Alwar. 0-82 I 
x Kotah : : » O77 ! 
XI . ‘ . . Indore , . é 1:51 1 
XI é : : . Bhopal : s - O78 l 
XI . : : : . Rewa . . , : 1:82 ? 
XU . oo.) Kolhapur 6s, 089 1 
XIv. : ; ‘ . Patiala : ; 1°98 2 
XIV. . : : . Bahawalpur ° : 1:34 1 
XVI. . : . . Mayurbhanj : . 0-99 1 
20 61-86 80 


a nr ane pa eh eI, 
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B 
FRONTIER GROUPS 
Number of 
Division Names of States in the Group Population seatsin the 
in Constituent 
millions Assembly 
Bass a i et 
VI, : : . -. Kalat . ‘ ‘ . ee) 
Las Bola . . | 0-07] 
Kharan - 0-03 $0-66 I 
XIV, ; é : . Khairpur : } 0-3) j 
vir. 3 : . . Sikkim : } 0- ial 
0-64 50-76 1 
XV : . A . Cooch Behar . j 
XV, . . ; . ‘Tripura . 10-51 
1 
KV... ‘ F . > Manipur |. ; . oy 1-28 1 
XVII ; am hs . Khasi States ¢ » FO 214 
XVII : : . . Amb.” : 2 . 10-05) 
tea | 
XVit . : , . Chitral. : : ; 0-10} 
| 
XVI¥ : . ‘ . Dirge: : : . pOr2s8 £0: 67 1 
XVII, . : . Swat. , i - | 0-26 
XVII : : . . Phulra 7 , - JO-O13 
3°32 4 


rt yc gen, 


1 
c 
INTERIOR GROUPS 


Division Nainas of States in the Geoup 


(X ; : . Pudukottai . 
Banganapalle . 
Sandur 


XN ; : . Bharatpur 
Tonk =, 
Dholpur 
Karauli 
Bundi. 

{13 Siutes) Sirohi . 
Dungarpur 
Banswara 
Partabgarh 
Jhalawar 
Jaisalmer 
Kishangarh 

Xi . : . Shahpura 


KI : : . Datia 
Orchhs 
Dhar . & 
Dewas (Senior) 
Dewas (Junior; 
Jaora F 
Ratlam, 
Panna 
Samther . 
Ajaigarh 
Bijawar . 
Charkhari 

(26 States). . Chhatarpur : : ‘ 
Beaoni. . . ’ . 
Nagod , . : . . 
Maihar . : ‘ . 
Baraundha 
Barwani 
Ali Rajpur 
Jhabua : : : 
dailana . : : . 
Sitamau 
Rajgarh 
Narsingarh 

: Khilchipur 
XVIL_, . Kurwai . 


Population 


in 


millions 


ad 


eee, 


aoe 


0: 


0:93 
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Number of 

aeata in the 

Constituent 
Assembly 


} 


! 


included in 
residuary 
‘Group XVIT 
helow. 


16 


Division Nanzea of States in the Group Population Number of 
in j Seata in the 

millions © Constituent 

Assembly 


XY : ; . Cutch 
Idar 
Nawanagar 
Bhavnagar 
Junagadh : 
Dhrangadhra . 
Gondal 
Porbandar 

(16 Stators) Morvi. 
Radhanpur 
Wankaner 
Palitana 
Dhrol 
Limbdi . 
Wadhwan 
Rajket 


3°65 4 


XUGA, . . Rajpipla 
Palanpur 
Cambay . 
Dharampur 
Balasinor 
Baria F , 
Chhota Udepur 
Sant * ; 

{ 15 States). . Lunawada 
Bansda 
Sachin 
Jawhar 
Danta 
Janjira 
Jafrabad 


XIN. : . Sangli 
Savantvadi 
Mudhol . 
Bhor F 
Jamkhandi 
Miraj (Senior), 
Miraj (Junior) 
{i4 States). . Kurundwad (Senior) : : . > 
Kurundwad (Junior) i ; 3 | 
| 


1:69 2 


Wh ete ee GE Se eR ee cae Cai lay eee a EB a oe ae es op 
aerated ee tet n P _to ein an feta tae fend 


Leeda eee 


Akalkot . : A . 
Phalton , ‘i : : ‘ 
Jath : : 

Aundh : 

Ramdurg 


XIV. - : Kapurthata 
Jind 2 
Nabha 
Mandi 
Bilaspur 
Suket ’ 
Tehri-Garhwa) ‘ : ; 
(14 Btatos) . Sirmur . ‘ . , : . > 8-70 3 
Chamba 3 : ; : ; 
Faridkot ; % ; . ‘ 
Malerkotla 
Loharu 
NVI. . . Kalsia 
Bashehr 


V7 


a tr 


— 


Division Names of Statesin the Group Population Number of 
in seate in the 
millions Constituent. 

Assembly 


Fe tt Re A Nn A tg tm 


XVI. é . Sonepur . 
Patna. : 
Kalshandi eg ’ 
Keonjhar : : : 
Dhenkanal 
Nayagarh 
Talcher 
Nigiri 
(25 States} “ é Gangpur 
Bamra 
Seraikela 
Baud : . 5 ; ‘ 
; Bonai. ; zs 7 é . 
XVIT_. : . Athgarhi : ; i : i 
Pal Lahara ‘ ‘ : : ‘ 
Athmalik ‘ , > , ; 
Hindol . ; . . ‘ 7 
Narsingpur ; . : 
Baramba 
Tigiria . ; : : ‘ 
Khandpara 3 é : 5 
Ranpur : : ; : ‘ 
Daspalla 2 Z ! : . 
Rijrakhol J i i ; i: 
Kharsawan. 3 ; , 


XVI-A Bastar . Z E 
Surguje . i ; q 
irae 7 ’ z 
andgaon L ; k 
Khairegarh 
Jashpur . q : ‘ 

(14 States). . Kanker . F . . 
Korea a, i ! 


4°26 


283 3 


ed 
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APPENDIX C 


"PSX? OF THE RESOLUTION PASSED AT PRINCES MEETING HEL) 1N 
Bompay on 2-4-47 


1. This conference reiterates the support of the States to the free- 
dom of the country, and their willingness to render the fullest possible 
co-operation in framing an‘agreed constitution and to all genuine efforts 
towards facilitating the transfer of power on an agreed basis. The 
conference reaffirms the resolution adopted by the General Conference 
of Rules and representatives of States on January 29, 1947. 


2. It ratifies the general understanding reached between the Stutes 
Negotiating Committee and the corresponding Committee set up by 
the Constituent Assembly in regard to the allocation of the States’ 
quota of seats in, and the method of selection of the States representa- 
tives to, the Constituent Assembly, and on the fundamental points 
discussed at their meetings held on February 8 and 9 on March 1 
and 2, subject to the acceptance of the aforesaid understanding by the 
Constituent Assembly. 


3. It reiterates the previous decisions of the States to adhere strictly 
to the Cabinet- Mission’s plan, under which the representatives of 
such States as may so desire, may join the Constituent Assembly at 
the appropriate stage when that Assembly meets, in accordance with the 
Cabinet Mission’s plan to settle the Union constitution, provided that 
such participation is preceded by acceptance by the Constituent Assem- 
diy, of the general understanding reached between the two Negotia- 
ting Committees in regard to the fundamental points, and other 
matters referred to in the second resolution. 


4. The conference is glad to. note that. Mr. Attlee’s statement of 
February 20, 1947, further confirms the declaration made by the 
Cabinet Mission that paramountcy will cease at the close of the 
interim period. This means that all the rights surrendered by the 
States to the paramount power will revert to them, and they will be 
in a position, as independent units, to negotiate freely in regard to 
their future relationship with others concerned. 


5, This conference reaffirms its previous recommendations in 
regard to internal reforms, and emphasizes the urgency and importance 
of suitable action being taken without delay, where needed, with due 
regard to local conditions. , 


6. In view of the element of urgency introduced by Mr. Attlee's 
statement of February 20, 1947, this conference authorizes the Chan- 
cellor and the Standing Committee of the Chamber of Princes to 
conduct negotiations through the States Negotiating Committee or 
sucb other sub-committees as the Standing Committee may appoint, 
in regard to questions affecting the States in general: (@) with the 
Crown Representative in regard tc matters relating to the lapse of 
paramountcy, and thoge arising out of the proposed transfer of power, 
so far as they affect the States; (0) with Interim Government and the 
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competent British Indian authorities in regard to matters referred to 
in paragraph 4 of the Cabinet Mission’s memorandum of May 12, 
1946, on the States’ treaties and paramountcy, provided that (1) these 
negotiations will be conducted in accordance with the resolution adopted 
by: the General Conference of Rulers on January 29, 1947, and the. 
instructions and resolutions of the States Constitutional Advisory 
Committee as endorsed by the Standing Committee of Princes and the 
Committee of Ministers; (2) the results of these negotiations will be: 
sibject to the approval of aforesaid States’ Committees and ratification. 
by the States. 


7. This Conference requests His Highness the Chancellor to address 
His Excellency the Crown Representative with a view to ensuring early 
and satisfactory settlement by JIis Majesty’s Government of questions: 
relating to individual States prior to the transfer of power. 
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INTERIM REPORT OF THE ADVISORY COMMITTEE ON 
THE SUBJECT OF FUNDAMENTAL RIGHTS 


(PRESENTED on 297TH APRIL, 1947) 


From 


THE Hon’sue Sarpar VALLABHBHAI PATEL, 
Chairman, Advisory Committee on Minorities, 


Fundamental Rights, ete. 
To 


THe PRESIDENT 


Constituent Assembly of India. 


sin, 


On behalf of the members of the Advisory Committee appointed 
by the Constituent Assembly of India on the 24th January, 1947, I 
have the honour to submit this interim report on fundamental rights. 
In coming to its conclusions, the Committee has taken into considera- 
tion not merely the report of the Sub-Committee on fundamental rights 
but also the comments thereon of the Minorities Sub-Committee. 


2. The Fundamental Rights Sub-Committee recommended that the 
list of fundamental ‘rights should be prepared in two parts, the frst 
part consisting of rights enforceable by appropriate lega] process and 


the second. consisting of directive principles of social 


policy which 


* Members of the Advisory Committee :~- 


1- The Hon'ble Sardar Vallabhbhri Peto} 
(Chairman), 
2, Shei Jairamdas Daviatram, 
3. The Hon’ble Shri Mehr Chand K' anna. 
4. Dr. Gopi Chw d Bhargava. 
4. Bakshi Sir Tek Ci and. 
6, Dr, Profulls Chandra Ghosh. 
7. Shri Surerdrn Mohan Ghose. 
8. Dr. 8:ame Preand Mookherjee. 
9, Shri Prithvi Singh Azad. 
10, Shri Dharam Preknsh, 
11, Shri H. J. Khardekar, 
12, The Hon’blo Shri Jagjivan. Ram. 
13. Shri P. R. Thakur. 
14. Dr. B. R. Ambedkar, 
15, Shri V. I. Muniswami Pilla. 
16. Sardar Jogendra Singh. 
17, The Hon'ble Sardar Baldey Singh. 
1g. Serdar Pratap Singh. 
19, Sardar Harniam Singh. 
20, Sardar Ujjal Singh, 
21. Gyani Kartar Singh. 
22. Dr. H.C, Mookherjec. 
23. Dr. Alban D'Souza, 
24, Shri P, K. Salve. 
26. Shri J, L. P. Roche-Victoria, 
26, Mr, 8. H. Proter, 
27, Mr, Frank Reginald Authony, 
98, Mr. M. V. H. Collins, 
99, Sir Homi Mody. 


30. Shri M. R. Masani. 

31. Shik. K. Sidhwa. 

32, Shri Rup Nath Brahma. 

33. Khan Abdul Gheffar Khan. 

34, Khan Abdul Samad Khan, 

25, The Hon’ble Rev, 7, J. M. Nichols- 
Roy. 

36. Shri Aliba Imti. 

37, Shri Phul Bhanu Shah, 

$88, Shri Devendra Neth Ssmanta. 

39, Shri Jaipal Singh. 

40. Acharya J, B. Kripalani, 

41, The Hon'ble Maulana Abul Kalam 


Azad, 

The Hon'ble Shri C, Rejxgopalachariar 

Rajkumari Amrit Kaur. 

Shrimati Hanen Mehte. 

The Hon’ble Pandit Gobind Ballabh 
Pant. 

46, The Hon'ble Shri Gopinath Bardolvi, 

47, The Hon’ble Shri Purushot amdas 

Tandon. 

48, Sir ANladi Krisknaswami Ay par, 

49. Shri K. T. Shah. 

50, Shri K. M, Munshi, 

51. Shri Amvitlal V, Thakkar. 

52, Mr, M. Ruthnaswemy. 

53, Shri Raj Krishna Bose. 

54. Bardar K. M. Panikkar. 


42, 
43, 
44. 
46. 


. 
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though net enforceable in Courts, are nevertheless to be regarded as 
fundamental in the governance of the country. On these latter. we 
propose to submit a subsequent report; at present, we have confined 
ourselves to an examination only of the juaticiable fundamental rights. 

3. We -attach great importwnce to the constitution making these 
rights justiciable. The right of te citizen to be protected.in eartain 
matters is a special feature of the American constitution and the more 
recent democratic constitutions, In the portion of the Conatiintion 
Act, dealing with the powers and jurisdiction of the Supreme Court, 
suitable and adequate provision will have to be made to define the 
scope of the remedies for the enforcement of these fundamental rights. 
These remedies have been indicated in general terms in clause 22 of 
the Annexure. 


4. Clause 20 of the Statement of May 16, 1946, contemplates the 
possibility of distributing fundamental rights between the constitntions 
of the Union, the Groups, if any, and the Units. We are of the 
opinion that fundamental rights of the citizens of the Union would 
have no value if they. differed from Group to Group or from Unit to 
Unit or are not uniformly enforceable, We recommend that the nghts 
set out in the Annexure to this report-be incorporated in the consti- 
tution so as to be binding upon sll authorities, whether of the Union 
or the Units. 

5. Clause 10 deals. with the treedom, throughout the Union, of 
trade commerce and intercourse between the citizens. In desling 
with this clause we have taken into account the fact that’ several 
Indian States depend upon internal customs for a considerable part 
of their revenue and it may not be easy for them to abolish such auties 
immediately on the coming into’ force of the Constitution Act. We, 
therefore, consider that. it would be reasonable for the Union to onter 
into agreements with such States, in the light of their existing rights, 
with a view to giving them time, up-to a maximum period to be pres- 
eribed by the constitution, by which internal customs could be eli- 
minated and complete free trade established within the Union. 


6. We have made a special provision in regard to full faith and 
credit being given to the public Acts, records and judicia)l proceed- 
ings of the Union in every Unit and for the judgments and orders of 
one Unit being enforced in another Unit. We regard this provision 
as very important and appropriately falling within the scope of funda- 
mental rights. 

7. Clause 2 lays down that all existing laws, regulations,. uoti- 
fications, custom or usage in force within the territories of the Union 
inconsistent with the fundamental rights shall stand abrogated to the 
extent of such inconsistency. While in the course of our diseussinns 
and proczedings we have kept in view the provisions of — existing 
Statute law, we have not had snfficient time to examine in detail the 
effect of this clause on the mass of existing legislation, We recom- 
mend that such an examination be undertaken before this clause is 
finally inserted in the constitution. 


8. The Fundamental Rights Sub-Committee was of the opinion 
that the right of the citizen to have redress against the State in a 
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court of law shall not be fettered by undue restrictions. That Syb- 
Committee was not able, however, to draft a suitable formule as the 
matter requires more investigation than was possible in the time at 
its disposal. It was also suggested during our deliberations that certain 
additional fundamental rights should be inserted in the constitution, 
‘We have not had the time to wonsider these matters; we shall do so 
im due course and incorporate any recommendations we may have to 
anake on them in our next report. 


9. The Fundamental Rights Sub-Committee and the Minorities 
Sub-Committee were agreed that the following should be included in 
the list of Fundamental Rights :— 


‘Every citizen not below. 21 years of age shall have the right w 
vote at any election to the legislature of the Union and of any Unit 
thereof, or, where the legislature is bicameral, to the lower chamber 
ot the legislature, subject to such disqualifications on the ground of 
mental incapacity, corrupt practice or crime as may be imposed, and 
‘subject to such qualifications relating to residence within the appro- 
priate constituency, as may be required; by or under the law. 


(2) The law shall provide for free and secret voting and for peri- 
-dical elections to the legislature. 


(3) The superintendence, direction and control of all elections to 
the legislature, whether of the Union or of a Unit, including the ap 
pointment of Election Tribunals, shall be vested in an Election Com- 
mission for the Union of the Unit, asthe case may be, appointed, in 
all. cases, in accordanve with the law of the Union.’’ 


While agreeing in principle with this clause, we recommend 
that instead of being included in the list of fundamental rights, it 
should find a place in some other, part. of the constitution. 


L have the honour to be, 
Sir, 

Your most obedient servant, 
($a.) VALLABHBHAI PATEL, 
Chairman, 
Advisory Committee on Minorities, 

Fundamental Rights, etc. 

Counc, House 
New Delhi, the 23rd April, 1947. 
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Definition 


JUSTICIABLE FUNDAMENTAL RIGHTS 
Definition 


1. Unless the context otherwise requires— 


(i) “"The State’’ includes the legislatures and the governments of 
the Union and the Units and all local or other authorities within the 
territories of the Union. 


(i) “The Union’’ means the Union of India. 


(it) “The law of the Union’’ includes any law. made by the Union 
legislature and any existing Indian law as in force within the Unien 
or any part thereof. 


Application of Laws 


2. All existing laws, notifications,regulations, customs er usages in 
torce within the territories of the Union, inconsistent with the rights 
guaranteed under this part of the Constitution shall stand abrogated to 
to the extent of such inconsistency, nor shall the Union or any unit 
make any law taking away or abridging any such right. 


Citigenship 


8. Every person born in the Union or naturalised in ‘he Unior 
according to its laws and subject to the jurisdiction thereof shall be a 
citizen of the Union. 


Rights of equality 


4. (1) The State shall make ro discrimination against any citizen 
on grounds of religion, race, caste or sex. 


(2) There shall be no discrimination against any citizen on any 
ground of religion, race, caste or sex in regard to— 


(a) access to trading establishments including public restauranss 
and hotels, 


(b) the use of wells, tanks, roads and ‘places of public resort. 
maintained wholly or partly out of public funds or dedi- 
cated to the use of the general public: 


Provided that nothing contained in this clause shall prevent se- 
parate provision being made for women and children. 


5. There shall be equality of opportunity for all citizens in matters 
of public employment and in the exercise of carrying on of any occt- 
pation, trade, business or profeasion. 


Nothing herein contained shall prevent the State from making 
provision for reservations in favour of classes who, in the opinion mM the 
State, are not adequately represented in the public services. 
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No citizen shall on grounds only of religion, race, caste, sex, 
descent place of birth or any of them be ineligible for public office or 
be prohibited from acquiring, holding or disposing of property or 
exercising or carrying on any occupation, trade, business, or profession 
within the Union. 

Nothing herein contained shall, prevent. a law being made pre- 
scribing that the incumbent of an office to manage, administer or 
superintend the affairs of a religious or denominational institution or 
the member of the Governing Body thereof shall be a member of 
that particular religion or denomination. 

6. ‘“Untouchability’’ in any form is abolished and the imposition of 
any disability on that account shall be an offence. 

7. No heritable title shall.be conferred by the Union. 

No citizen of the Union and no person holding any office of profit 
on trust under the State shall, without the consent of the Union 
(government accept any present, emoluments, office, or title of any 
kind from any foreign State. 

Rights of freedom 

&. There shall be liberty for, the exercise of the following rights. 
subject to public order and morality or to the existence of grave 
emergency declared to be such by the Government of the Union or the 
Unit concerned where by the sevurity of the Union or the Unit, as 
the case may be, is threatened :— 

(a) The right of every citizen to freedom of speech and expres- 
sion : 

Provision may be made by law to make the publication or 
utterance of seditious, obscene, blasphemous, slanderous, 
libellous or defamatory matter actionable or punishable. 

(b) ‘The right of the citizens to,assemble peaceably and without 
arms : 

Provision nay be made by law to prevent or control meetings 
which are likely to cause a breach of the peace or are: 
a danger or nuisance to the general public or to prevent 
or control meetings in the vicinity of any chamber of a 
Legislature. 

(c) The right of citizens to form associations or unions : 

Provision may be made by law to regulate and control in the 
public interest the exercise of the foregoing right pro- 
vided that no such provision shall contain any political 
religions or class discrimination. 

(a) The right of every citizen to move freely: throughout the: 
Union : 

(e) The right of every citizen to reside and settle in any part of 
the Union, to acquire property and to follow any occupa- 
tion, trade, business or profession : 

Provision may be made by law to impose such  reasonabie 
restrictions as may be necessary in the public interest 
including the protection of minority and tribes. 
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%. No person shall be deprived of his life, or libert 
= ; y, without due 
ee of law nor shall any person be denied the equal treatment cf 
the laws within the territories of the Union: . 


_ Provided that nothing herein contained shall detract from the 
powers of the Union Legislature in respect of foreigners. 


. 10, Subject to regulation by the law of the Union trade, commerce, 

a intercourse among the units by and between the citizens shall be 
e: 

_ Provided that any Unit may by law impose reasonable restrictions 

in the interest of public order, inorality or health or in an emergency : 
Provided that nothing in this section shall prevent any Unit from 


imposing on goods imported from other Units the same duties and 
taxes’ to which the goods produced in the Unit are subject : 


_ Provided further that no preference shall be given by any regulation 
of commerce or revenue by a Unit to one Unit over another. 


11. (a) Trattic in human beings, and 

(b) forced labour in any-form including begar and involuntary 
servitude except as a punishment for crime whereof the party shall 
have been duly convicted, , 
ure hereby prohibited and any contravention of this prohibition shall 
‘be an offence. 

Explanation.—Nothing in this sub-clause shall prevent the State 
trom imposing compulsory seryice for public purposes without any 
discrimination on the ground of yace, religion, caste or class. 

12, No child below the age of 14 years shall be engaged to work in 
any factory, mine or any other hazardous employment. 

Explanation.—Nothing in this shall prejudice any educational pro- 
gramme or activity involving compulsory labour. 

Rights relating to religion 


13, All persons are equally entitled to freedom of conscience, and 
the right freely to profess, practise and propagate religion subject to 
public order, morality or health. and to the other provisions of this 
Chapter. 

Explanation 1.—he wearing and carrying of Kirpaus shalt be 
deemed to be included in the profession of the Sikh religion. 

Explanation. 2.—'The above rights shall not include any econowie, 
financial, political or other secular activites that may be associated 
with religious practice. 

Fixplanation 3.—The freedom of religious practice guaranteed | in 
this clause shall not debar the State from enacting laws for the pur- 
pose of social welfare and reform. 


14. Every religious denomination shall have the right to manage its 
own affairs in matters of religion and, subject to the general law, to 


%6 


own, acquire and administer property, movable and immovable, and 
to establish and maintain institutions for religious or charitable pur- 
poses, 


15. No person may be compelled to pay taxes, the proceeds of 
which are specifically appropriated to further or maintain any patti- 
cular religion or denomination. 


16. No person attending any school maintained or receiving ai¢ 
out of public funds shalj be compelled to take part in the religious 
instruction that may be given m the school or to attend religious 
worship held in the school or in premises attached thereto. 


17. Conversion from one religion to another brought about by 
coercion or undue influence shall not be recognised by law. 


Cultural and Educational Rights 


18, (1) Minorities in every Unit shall be protected in respect of 
thei language, script and culttre, and no laws or regulations may be 
enacted that may operate oppressively or prejudicially in this reapect. 


(2) No minority whether based on religion, community or language 
shall be discriminated against in regard to the admission into State 
educational institutions, nor shall any religious instruction be com-tl- 
sorily imposed on them. 


(3) (a) All minorities whether based on religion, community or lan- 
guage shall be free in any Unit to establish and administer educational 
institutions of their choice. 


(b) The State shall not, while providing State aid to schools, diseri- 
minate against schools under the management of minorities whether 
based on religion, community or language. 


Miscellaneous Rights 


19. No property, movable or immovable, of any person or cor- 
poration including any interest in any commercial or industrial under- 
taking, shall be taken or acquired for public use unless the law provides. 
for the payment of compensation for the property taken or acquired 
and specified the principles on which and the manner in which the: 
compensation is to be determined. 


20. (1) No person shall be convicted of crime except for violation 
of a law in force at the time of the commission of that act charged as 
an offence, nor be subjected to a penalty greater than that applicable 
at the time of the commission of the offence. 


(2) No person shall be tried fur the same offence more than nce 
nor be compelled in any criminal case to be a witness against himeel!. 


21. (1) Full faith and credit shall be given throughout the territories 
of the Union to the public acts, records and judicial proceedings of 
the Union and every Unit thereof, and the manner in which and the 
tonditions under which such acts, records and proceeiings shall be 
proved and the effect tmereof determined shall be prescribed by the law 
of the Union. 


37 
(2) Final civil judgments delivered in any Unit shall be executed 


throughout the Union subject to such conditions as may be imposed 
by the law of the Union. 


Right to Constitutional Remedies 
22. (1) The right to move the Supreme Court by appropriate pro- 
ceedings for the enforcement of any of the rights guaranteed by this 
part is hereby guaranteed. 


(2) Without prejudice to the powers that may be vested ia this 
behalf in other courts, the Supreme Court shall have power to issue 
directions in the nature of the writs of habeas corpus, mandamus, pro- 
hibition, quo war ranto and certivrari appropriate to the right guaran- 
teed in this part of the Constitution. 


(38) The right to enforce these remedies shall not be suspended un- 
Jess when, in cases of rebellion or invasion or other grave emergency, 
the public safety may require it. 


23. The Union Legislature may by law determine to what extent 
any of the rights guaranteed by.this, part shall be restricted or abro- 
gated for the members of, the armed forces or forces charged with the 
maintenance of public order so as to ensure fulfilment of their duties 
and the maintenance, of discipline, 


24. The Union Legislature shall make laws to give effect to those 
provisions of this part which require such legislation and to prescribe 
punishment for those acts which are declared to be offences m this 
part and are not alreadv punishable. 


1V 
REPORT OF THE ORDER OF BUSINESS COMMITTERB 
(PRESENTED ON 30TH APRID, 1947) 


We, the undersigned members of the Committee appoint 

We, , ed by the 
Resolution of the Constituent Assembly dated the abih January 3947 
to recommend the order of the further business of the Assembly, have 
the honour to submit this our report. 


We met on the 5th March, and on the Yist, 28rd and 27th April 
1947, Pandit Jawaharlal Nehru was, by special invitation, present at 
all the meetings of the Committee except the one held on the 23rd. 


The Statement of His Majesty's Government made in Parliament 
on the 20th February 1947, has imported an element of urgency 
into the work and proceedings of the Assembly and, in our opinion, 
it is essential that the constitution should be prepared well before the 
end of this year. The task of arranging the order of business and of 
framing a timetable is, however, by no means easy. The political 
situation is developing with great rapidity, and the changes that are 
taking place inevitably affect the-work of the Assembly. We are not, 
therefore, in a position at this slage to make final recommendations 
except in regard to the immediate future; and we request that we be 
permitted to submit a further report at a subsequent stage. 


We understand that when the Assembly meets on the 28th April, 
dt will have before it the reports of the following Committees :--- 


(1) The States Committee appointed by the Constituent Assem- 
bly, on 21st December 1946. 


(2) The Union Powers Committee appointed by the  Coasti- 
tuent Assembly, on 25th January 1947. 


(3) The Advisory Committee appointed by the Constituent 
Assembly on 24th January 1947, but only on the subject 
of Fundamental Rights. 


After the business connected with these reports has been disposed 
of by the Assembly, we recommend that two separate conimittees be 
appointed, one to report on the main principles of the Union consti- 
tution and the other to report on the principles of a model Provincial 
constitution. We consider that there are many advantages in having 
two committees, perhaps with an element of common membership, 
working side by side and considering the interrelated principles of the 
Union and the Provincial constitutions. The work of the committees 
will be of an exploratory nature to facilitate and expedite the work of 
the Union Assembly or the Sections thereof, as the case may be. 
After the committees have been set up, we recommend that the tect- 
ing be adiourned to a date to be fixed by the Fresident at his discre- 
tion. We suggest this flexible srrangement partly in order that the 
Assembly may avoid difficulties likely to arise from the fixation of a 
date in advance and partly because experience has shown that com- 
mittees are not always able to work up to a rigid timetable. 
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The Constituent Assembly should complete its work by the end of 
October this year. A meeting will be necessary at the end of June or 
the beginning of July to consider the reports of the various commitlees 
and thereafter the matter of going into Sections, A meeting of the 
Assembly to finalise the constitution should be held in September. 


K. M. MUNSHI. 
N. GOPALASWAMT. 


BISWANATH DAS. .- 
New DEtuH!, 


Dated the 27th April, 1947. 
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Vv 
CLAUSES ON FUNDAMENTAL RIGHTS 


(AS ADOPTED BY THE ConsTITUENT ASSEMBLY DURING 
Aprin-May 1947 Sgssion). 


JUSTICIABLE FUNDAMENTAL RIGHTS 
Definitions | 
1. Unless the context otherwise requires— 


(i) ‘'The State’? in this Part includes the legislatures and the 
governments of the Union and the Units and all local 
or other authorities within the territories of the Union. 


(i) ‘Ihe Union’’ means the Union of India. 


(iii) ‘The law of the Union’’ includes any law made by the 
Union legislature and any existing Indian law in force 
within the Union or any part thereof. 


Application..of Laws 


2, All existing laws, notifications, regulations, customs or usages 
in force within the territories of the Union inconsistént with the rights 
-guaranteed under this Part of the Constitution shall stand abrogated 
to the extent of such inconsistency, nor shall any such right be taken 
away or abridged except by an amendment of the Constitution. 


Citizenship 


*[3. Every person born in the Union and subject to its jurisdiction ; 
‘every person either of whose parents was, at the time of such person’s 
‘birth, a citizen of the Union; and every person naturalised in the 
Union shall be a citizen of the Union, 


Further provision regarding the acquisition and termination of 
Union citizenship may be made by the law of the Union.'] 


Rights of Equality 


4. (1) The State shall not discriminate against any citizen on 
grounds of religion, race, caste or sex. 


(2) There shall be no discrimination against any citizen on any 
ground of religion, race, caste or sex in regard to— 


(a) access to trading establishments including public restaurants 
hotels and places or public entertainment, 


(b) the use of wells, tanks, roads and places of public resort 
maintained wholly or partly out of State funds or dedi- 
cated to the use of the general public: 


Provided that nothing contained in this clause shall prevent separate 
provision being made for women and children. 


*Further consideration held over, (This clause is as redrafted by the ad hee 
Committees). 


i 
5. (a) There shall be equality of opportunity for all citizens im 
matters of public employment. 


(b) No citizen shall on grotnds only of religion, race, caste, sex,. 
descent, place of birth or any of them be ineligible for public office. 


_ Nothing herein contained shall prevent the State from making pro- 
vision for reservations in favour of classes who in the opinion of the 
State, are not adequately represented in the public services. 


Nothing herein contained shall prevent a law being made prescri- 
bing that the incumbent of an office to manage, administer or superin- 
tend the affairs of a religions or denominational institution or the 
member of the Governing Body thereof shall be a member of that parti- 
cular religion or denomination. 

6. ‘‘Untouchability’’ in any form is abolished and the imposition 
of any disability on that account shall be an offence. 


7. No title shall be conferred by the Union. 

No citizen of the Union shall accept any title from any foreign 
State. 

No person holding any office of profit or trust under the State shall, 


without the consent of the Union Government, accept any present, 
emoluments, office or title of, any kind from any foreign State. 


Rights of Freedom 


8. There shall be liberty for the exercise of the following rights. 
subject to public order and morality and except in a grave emergency 
declared to be such by the Government of the Union or the Unit con- 
cerned whereby the security of the Union or the Unit, as the case may 
be, is threatened :— 

(a) The right of every citizen to freedom of speech and expres- 
sion. 

(b) The right of the citizens to assemble peaceably and_ without 
arms. 

(c) The right of citizens to form associations or unions. 


(d) The right of every citizen to move freely throughout the 
Union. 

(e) The right of every citizen to reside and settle in any purt of 
the Union, to acquire, hold, and dispose of property and 
to exercise or carry on any occupation, trade, business 


or profession : 

Provision may be made bv law to impose such restrictions as. 
may be necessary in the public interest including the: 
protection of minority groups and tribes. 

9. No person shall be deprived of his life or liberty without due 
process of law, nor shall any person be denied equality hefore the law 
within the territories of the Union. 
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10. Subject to regulation by the law of the Union, trade coniueree, 
= Intercourse among the Units by and between the citizens shall be 
ree" 
__ Provided that nothing in this section’ shall prevent any Unit from 
imposing.on goods imported from other Units the same duties and 
taxes to which the goods produced in the Unit are subject and under 
regulations and conditions which are non-discriminatory : 


Provided that no preference shall be given by any regulation of 
commerce or revenue to one Unit over another: 


Provided further than any Unit may by law impose restrictions ‘in 
the interest of public order, morality or health or in an emergency. 


*[11. Traffic in human beings, and begar and other similar forms 
of forced labour are prohibited, and any contravention of this prohi- 
bition shall be an offence : 


Provided that nothing in this clause shall prevent the State from 
imposing compulsory service for public purposes without any discrimi- 
nation on the ground of race, religion, caste or class]. 


12. No child below the age of 14 years shal] be engaged to work in 
any factory, mine or any other hazardous employment. 


Rights relating to Religion 


13. All persons are equally entitled to freedom of conscience, and 
the right freely to profess, practise and propagate religion subject to 
public order. morality or health, and to the other provisions of this 
Part. 


Explanation 1.—The wearing and carrying of Kirpans shall be 
deemed to be included in the profession of the Sikh religion. 


Explanation 2.--The above rights shall not include any economic, 
financial political or other secular activities that may be associated 
with religious practice, 


Explanation 3.—The freedom of religious practice guaranteed in 
this clause shall not debar the State from enacting laws for the- pur- 
pose of social welfare and reform and for throwing open Hindu reli- 
gious institutions of a public character to any class or section of Hindus. 


14. Every religious denomination or a section thereof shall. have 
the right to manage its own affairs in matters of religion and, subject 
to law, to own, acquire and administer property, movable and im- 
movable, and to establish and maintain institutions for religions or 
charitable purposes. 


15. No person may be compelled to pay taxes, the proceeds of which 
are specifically appropriated to further or maintain any particular reli- 
gion or denomination. 


*Further consideration held over, (This clause is as redrafted by the ad hoc 
Commitee), 
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*[16. No person attending any school maintained or receiving aid 
out of public funds shall be compelled to take part in the religious in- 
struction that may be given in the school or to attend religious worship’ 
held in the school or in premises attached therto]. - , 

*[17. Conversation from one religion to another brought about by 
coercion or undue influence shall not be recognised by law.] 


Cultural and Educational Rights 


18. (1) Minorities in every Unit shall be protected in respect of 
their language, script and culture, and no laws or regulations may be 
enacted that may operate oppressively or prejudicially in this respect. 

*[(2) No minority whether based on religion, community or langu- 
age shall be discriminated against in regard to the admission into state 
educational institutions, nor shall any religious instruction be com- 
pulsorily imposed on them. } 

(3) (a) All minorities whether based on religion, community or 
language shall be free in any Unit to establish and administer educa- 
tional institutions of their choice. 

(b) The State shall not, while providing state aid to schools, dis- 
criminate against schools under. the management of minorities whether, 
based on religion, community or language. 


Miscellaneous Rights 


19. No property, movable or immovable, of any person or corpora- 
tion, including any interest in any commercial or industriel wnder- 
taking, shall be taken or acquired for public use unless the law provides 
for the payment of compensation for the property taken or acquired 
and specifies the principles on which and the manner in which the 
compensation is to be determined. 

20. (1) No person shall be convicted of crime except for violation of 
@ law in force at the time of the commission of that act charged as an 
offence, nor be subjected to a penalty greater than that applicable at 
the time of the commission of the offence. 

(2) No person shall be tried for the same offence more than once 
nor be compelled in any criminal case to be a witness against himself. 

21. (1) Full faith and credit shall be given throughout the territories 
of the Union to the public acts, records and judicial proceedings of 
the Union and every Unit thereof, and the manner in which and the 
conditions under which such acts records and proceedings shall be 
proved and the effect thereof determined shall be prescribed by the law 
the Union. 

(2) Final civil judgments delivered in any Unit shall be executed 
throughout the Union subject to such conditions as may be imposed 
by the law of the Union. 

Right to Constitutional Remedies 


22. (1) The right to move the Supreme Court by appropriate pro- 
ceedings for the enforcement of the rights provided for in this Part are 
guaranted. 


*Referred back to the Advisory Committee. 
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(2) Without prejudice to the powers that may be vested in thie. 
behalf in other courts, the Supreme Court shall have power to issue 
directions in the nature of the writs of habeas corpus, mandamus, 
prohibition, guo warranto and certiorari appropriate to the right 
guaranteed in this Part of the Constitution. 


(3) The right to enforce these remedies shall not be suspended 
unless when, in cases of rebllion or invasion or other grave emergency 
declared to be such by the Government of the Union or of the Unit 
concerned, the public safety may require it. 


23. The Union legislature may by law determine to what extent 
any of the rights guaranteed by this Part shall be restricted or abro- 
gated forsthe members of the armed forces or forces charged with the 
maintenance of public order so as to ensure fulfilment of their duties 
and the maintenance of discipline. 


24. The Union legislature shall make laws to give effect to those 
provisions of this Part which require such legislation and to prescribe. 
punishment for those acts which are declared to be offences in this 
Part and are not already punishable. 


VI 
REPOKT OF THE PROVINCIAL CONSTITUTION COMMITTEE 
(PRESENTED on i4rH JuLy,’ 1947) 


From 
Tue CHAIRMAN, 
ORDER OF BusIness COMMITTEER.* 


To 
Tun PRESIDENT, 
ConstrruENt ASSEMBLY OF INDIA, 


Sir, 

During the last session of the Assembly, we submitted a report 
which was necessarily tentative because of the fluid political circum- 
stances then obtaining, Since then, momentous changes have occur- 
red and the position has become crystallised. His Majesty’s Goy- 
ernment have issued a fresh statement on June the 3rd which has 
been accepted by all the principal political parties; and as a reauls 
of the decisions taken’ in pursuance of that statement, certain parts 
of the country will secede from India. These changes have revolu- 
tionised both the procedural and the substantive parts of the scheme 
on the basis of which we have been working hitherto. So far as 
the procedural aspect is concerned, it is no longer necessary for the 
Assembly to split into Sections and to consider the question of groups, 
and the double majority provisions in regard to matters of major 
communal imporance are no longer operative. 

Tt is against this background that we held a meeting on the 3rd 
of July. Pandit Nehru was present at the meeting at our request, 
and we are grateful to him for the help he gave us. 

3. We understand that during the next session, the Assembly 
will have before it three reports for consideration—those of the Union 
Constitution Committee, he Union Powers Committee and the Pro- 
‘vincial Constitution Committee. Between them these reports will 
deal with a large majority of questions that would have to be decided 
by the Assembly. We recommend that the Assembly take decisions 
on these reports in the July session and direct that the work be taken 
up at once of drafting the Constitution Bill. We recommend also 
that the Assembly appoint a Committee of members to scrutinise the 
draft before it is submitted to the Assembly and its subsequent session. 

3. The matters that will remain outstanding at the end of July 
session will be the reports of the Advisory Committee on Fynda- 
mental Rights, Minorities and the administration of the Tribal and 


* Members of the Commitice :-— 
1. Shri K.M. Munshi (Chairman). 
2. The Hod'ble Sir N. Gopalaswami Ayyangar, 
3. Shri Biswanath Das. 
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Excluded Areas. We suggest that the Advisory Committee complete: 
its work in August and the recommendations made by them incorpo-- 
rated by the Draftsman in his Bill notwithstanding that no decisions 
will by then have been taken on them by the Assembly. Any changes. 
which are subsequently considered necessary could be incorporated in. 
the draft Bill by suitable amendments, 


4. In our last report, we had suggested that the Assembly should 
complete its work by the end of October this year. We reiterate th‘ 
recommendation; and, having regard to the progress made by the 
committees, we think this is quite practicable. We propose accord- 
ingly that the Assembly authorise the President to summon a session 
sometime in October, preferably in the early part of the month, for: 
the purpose of considering the draft of the Constitution. 


5. We do not think it necessary in the altered circumstances for 
decisions taken in the July session to be circulated in accordance 
with rule 63 of the Constituent Assembly Rules. 


6. Our recommendations will involve an amendment to the Rulee 
which we request the Steering Committee to take into consideration 


I have the honour to be,. 
Bir, 
Your most obedient servant, 
K. M. MUNSHI, 
Chairman, 
fon behalf of the Committee)... 


-Counci, Hovse, 
New Delhi, the 9th July 1947. 


Vil 
REPORT OF THE PROVINCIAL CONSTITUTION COMMIT TEE 
(Presentup on 15TR Juny, 1947) 

From 

Tre Hon’sre Sarpak VALLABHBHAI PATEL, 

CHAIRMAN, PROVINCIAL CONSTITUTION COMMITTER.* 

To 

Tot PRESIDENT, 

Constituent AsSsEMBLY OF Inpta. 

Sir, 


On behalf of the members of the Committee appointed by the 
Hon’bie the President in pursuance of the resolution of the Constituent 
Assembly of the 30th April 1947 to report on the principles of a model 
Provineial Constitution, I have the honour to submit the annexed 
Memorandum which embodies the recommendations of the Committee 
togther with explanatory notes where necessary. 


I have the honour to be, 
Sir, 

Your most obedient servant, 

VALLABHBHAI PATEL, 


Chairman. 

Counom Hovse, 

_ New. Delhi, the 27th June, 1947. 
* Members of the Commitiece :-— 

1, Sardar Vallabhbhai Patel (Chairman); .14. Dr, P, K. Sen. 

2. Dr, P. Subbarayan, 15. Mr, C. M, Poonacha. 

3. Dr. B, Pattabhi Sitaramayya. 16. Mr, Radhaneth Das. 

4, Mr. B, G. Kher. ; 17. Mr, Satyanarayan Sinha. 

& Mr. Brijlal Biyani, 18. Mr, Rafi Aomad Kidwai. 

6. Dr. K. N. Katju. 19. Mrs, Hansa Mehta, 

7, Mr. Phulan Prasad Verma. 20. Rajkumari Amrit Kaur. 

8, Mr. Harekrushsns Mahtab. 21. Dr. H. C, Mookherjee, 

9, Mr. Kiran Shankar Roy. 22. Aoharya J.B. Kripalani. 
10. Mr. Rohini Kumar Choudhury. 23. Mr, Shankur Rao Deo. 
11. Mr, Jairamdas Daulatram. 24. Mr. R, RB. Diwakar. 

12, Sardar Ujjal Singh. 25. Mr, 8. Nagappa 


13, Diwan Chaman Lall, d 
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PROVINCIAL CONSTITUTION COMMITTEE 


“Memorandum on the Principles of a model Provincial Constitution 


PART I | 
GOVERNORS’ PROVINCES 


CHAPTER I 
The Provincial Executive 


1. Governor.—For each Province there shall be a Governor to be 
elected directly by the people on the basis of adult suffrage. 


[Note.—The Committee were of the opinion that the election of 
the Governor should, as far as possible, synchronize with the general 
election to the Provincial Legislative Assembly. This may be difficult 
to provide by statute, because the Legislative Assembly may be dis- 
solved in the middle of ita term. ] 


2. Term of Office.—(1) The Governor shall hold office fcr a term 
of four years, except in the event of death, resignation or removal. 

(2) The Governor may be removed from office for stated mis- 
behaviour by impeachment, the charge to. be preferred by the Pro- 
vincial Legislature, or where the Legislature is bicameral, by the 
Lower House of the Provincial Legisfature, and to be tried py the 
Upper House of the Federal Parliament, the resolution in each case 
to be supported by uot less than two-thirds of the total membership 
of the House concerned, 


(3) The Governor shall be deemed to have vacated his office by 
continued absence from duty or continued incapacity or failure to 
discharge his functions for a period exceeding four months. 


(4) The Governor shall be eligible for re-election once, but. caly 
once. 


3. Casual vacancies.—(1) Casual vacancies in the office of Governor 
shall be filled by election by the Provincial Legislature on the system 
of proportional representation by means of the single transferable 
vote. The person so elected shall hold office for the reniainder of his 
predecessor's term of office. 


(2).In the event of the Governor’s absence from duty or incapacity 
or failure to discharge his functions for a period not exceeding four 
months, the President of the Federation may appoint such person as 
he thinks fit to discharge the Governor’s functions until the Governor’s 
return to duty or until fhe Governor is elected, as the case may be. 

4. Age qualifications.—Hvery citizen of the Federation of India who 
has reached his 35th year of age shall be eligible for election as 
Governor. 

5. Disputes regarding election.—Disputes regarding the elaction of 
@ Governor shall be enquired into and determined by the Supreme 
Court of the Federation. 
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6. Conditions of Governor’s Office.—(1) The Governor shall not 
be a member of the Provincial Legislature and if a member of. the- 


Provincial Legislature be elected Governor, he shall be deemed to 
have vacated his seat in that Legislature. 


(2) The Governor shall not beld any other office or position of 
emolument. 


(8) The Governor shall have an official residence and shall receive: 
such emoluments and allowances as mav be determined by Act of the 


Provincial Legislature and until then such as are prescribed in 
Schedule... .... 


(4) The emoluments and allowances of the Governor shall nut hbe- 
diminished during his term of office. 


7. Executive authority of Province.—The executive authority of 
the Province shall be exercised by the Governor either directly or 
through officers subordinate to him, but this shall not prevent the 
Federal Parliament or the Provincial Legislature from conferring 
functions upon subordinate authorities, nor shall it be deemed to 
transfer to the Governor any functions conferred by any =xisting 
Indian law on any court, judge or officer or local or other authority. 


8. Extent of the Executive authority of Province.—Subject two the: 
provisions of this Constitution and of any special agreement, the 
executive authority of each province shall extend to the matters with 
respect to which the Provincial Legislature has power to make laws. 


[Note.—The reference to special agreements in this provision 
requires a word of explanation. It is possible that in the future there 
may be Indian States or groups of Indian States desiring to have a 
common administration with a neighbouring Province in certain speci- 
fied matters of common interest..In such cases, the Rulers concerned 
may by a special agreement cede the necessary jurisdiction to the 
Province. Needless to say, this will not interfere with the accession 
of the State or States concerned to the Federation, because the 
accession to the Federation will be in respect of Federal subjects, 
whereas the cession of jurisdiction contemplated here is in respect of 
Provincial subjects. 


9. Council of Ministers.—There shall bea council of ministers to 
aid and advise the Governor in the exercise of his functions except in 
so far as he is by or under this Constitution required to exercise his 
functions or any of them in his discretion. 


(Note.—For the most part, the Governor will act on advice, but 
he is required to act in his discretion in the following matters :— 

(1) the prevention of any grave menace to the peace and tran- 
quillity of the Province or any part thereof [clasue 15(2) of thie, Part] 

(2). the summoning and dissolving of the Provincial Legislature 
{elause 20 of this Part), . 


(3) the superintendence, direction, and control of ‘elections [clause 
22 proviso (2) of this Fart], 
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(4) the appointment of the Chairman and the members of the 
Provincial Public Service Commission and of the Provincial Auditor 
General (Part IT). 


_ It is to be noted that the Governor, under the proposed Constilu- - 
tion, is to be elected by the people, so that he is not likely to abuse 
his ‘‘discretionary’’ powers.] 

10 If any question arises whether a matter is one for the Gover- 
nor’s discretion or not, the decision of the Governor in his discretion 
Shall be final. 

11. The question whether any, and, if so, what advice was tender- 
ed by the ministers to the Governor shall not be enquired into in any 
court. 

12, Other provisions as to ministers.—The Governor’s ministers 
shall be chosen and summoned by him and shall hold office during his 
pleasure. 

13. (1) A minister who for any period of six consecutive months 
is not a member of the Frovincial Legislature shall at the expiration 
of that period cease to be a minister. 

(2) ‘he salaries of ministers shall be.such. as the Provincial Legis- 
jature may from time to time by Act determine, and, cntil the Pro- 
vincial legislature so determine. shall be determined by the 
Governor : 

Provided that the salary of a minister shall not be varied during 
his term of office. 

14. Conventions of responsible Government to be observed.—in the 
appointment of his ministers and his relations with them, the 
Governor shall be generally guided by the conventions of responsible 
Government as set out in Schedule............ but the validity of any- 
ining done by the Governor shall not be callea in question on the 
ground that it was done otherwise than-in accordance with these 
conventions. 

{Note.—Schedule......... will take the place of the Instrument of 
Instructions now issued to Governors. } 

15. Special responsibilities of Governor.—(1) In the exercise of 
his responsibilities, the Governor shall have the following special 
responsibility, namely, the prevention of any grave menace to the 
peace and tranquillity of the Province or any part thereof. 

(2) In the discharge of his special responsibility, the Governor. 
shall act in his discretion : 

Provided that if at any time in the discharge of his special respon- 
sibility he considers it essential that provision should be made by 
legislation, but is unable to secure such legislation, he shall make a 
report to the President of the Federation who may thereffpon take 
such action as he considers appropriate under his emergency powers. 

16 Advocate-General for Province.—(1) The Governor shall 
appoint a person, being one qualified to be a judge of a High Court, 
to be Advocate-General for the Province to give advice to the Provin- 
cial Government upon legal matters. 
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_ (2) The Advocate-General shall retire from office upon the reaigna- 

tion of the Prime Minister, but may continue to carry on iis duties 
until a new Advocate-General shall have been appointed. 

(3) ‘he Advocate-General shall receive such remuneration as the: 
Governor may determine. 

17, Conduct of business of Provincial Government.—-Al! executive 
action of the Government of a Province shall be expressed to be taken 
in the name éf the Governor. 

18. Rules of Business.—The Governor shall make rules for the 
more convenient transaction of the business of the Provincial Govern- 
ment and for the allocation of duties among Ministers. 


CHAPTER II 


The Provincial Legislature 


19. Constitution of Provincial Legislatures.—(1) There shall for 
every Province be a Provincial Legislature which will consist of the 
Governor and the Legislative Assembly; in the following Provinces, 
there shall, in addition, be a Legislative Council (here enumerate 
those Provinces, if any, which desire to have an Upper House). 

(2) The zepresentation ofthe different territorial constituencies in 
the Legislative Assembly shall he on the basis of population and shall 
be on a scale of not more than one representative for every lakh of the 
population, subject to a minimum of 50 for any Province. 

The elections to the Legislative Assembly shall be on the basis of 
- adult suffrage, an adult being a person of not less than 21 years of age. 

(3) Every Legislative Assembly of every Province, unless sooner 
dissolved, shall continue for four years from the date appointed for its 
first meeting. 

(4) In any Province where the Legislature. has an Upper House, 
the composition of that House shall be as follows :— 

(a) The total numerical strength of the Upper House should not 
exceed 25 per cent. of that of the Lower House. 

(b) There should be within certain limits functional represen- 
tation in the Upper House on the lines of the Irish 
Constitution, the distribution being as follows :— 

one-half to be elected by functional representation on the 
Irish model ; 

one-third to be elected by the Lower House by proportional 
representation ; 

one-sixth to be nominated by the Governor on the advice of 
his ministers. 

{Note.—Under the existing Constitution, Madras, Bombay, 
Bengal, the U. P., Bihar and Assam have 2 Houses and the rest 1. 
It wag agreed that the members of the Constituent Assembly from 
each Province should vote separntely and decide whether an Upper 
House should be instituted for the Province. There is to be no special 
representation in the Legislative Assembly either for universities, or 
for labour, or for women.] 
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20. Composition of Provincial Legislatures, etc —Tha provisions. 
‘for the meeting, prorogation and dissolution of the Provincial Legisla- 
ture, the relations between the two Houses (where there are. two 
Houses), the mode of voting, the privileges of members, disqualification 
for membership, parliamentary procedure, including procedure in 
financial ‘matters, etc., shall be on the lines of the corresponding 
provisions in the Act of 1935. 


2). Language.—In. the Provincial Legislature, business shall be- 
transacted in the Provincial language or languages or in Hindustani 
(Hindi or Urdu) or in English. The Chairman (where there is an 
Upper House) or the Speaker, as the case may be, shall make arrange- 
ments for giving the House, where he thinks fit, a summary of the 
speech in a ishguaze other. than. that used by the member snd such 
purmety shall be included in the record of the proceedings of. the 

ouse. 

22.‘ Franchise for the Provincial Legislature—The Provincial’ 
Legislature may from time to time make provisions with respect to 
all or any of the following matters, that is to say, 


(a) the delimitation of territorial constituencies ; 

(b) the qualifications for the franchise and the preparation of 
electoral rolls; 

(c).the qualifications for being elected as a member of either: 
House ; 

(d) the filling of casual vacancies in either House; 


(e) the conduct of elections under this Constitution and the 
methods of voting thereat; 


(f) the expenses of candidates at such elections ; 

(g) corrupt practices and other offences at or in connection with. 

such elections ; 

(h) the decision of doubts and disputes arising out of or in 

connection with such elections; 

(i) matters ancillary to any such matter as aforesaid : 

Provided 

(1) that no member of the Lower House shall be less than 25: 
years of age and no member of the Upper House shall 
be less than 35 years of age; 

(2) that the superintendence, direction, and control of. elec- 
tions, including the appointment: of election tribunals: 
shall be vested in the Governor acting in his discretion. 

CHAPTER III 
Legislative powers of the Governor 
93. (1) If at any time when the Provincial Legislature is rot in 
session, the Governor is satisfied that circumstances exist which render- 
it necessary for him. to. take immediate action, he may promulgate. 
such ordinances as the circumstances appear to him to require. 
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42) An ordinance promulgated under this clause shall have the 
same force and effect-as an Act of the Provincial Legislature assented 
to by the Governor, but every such ordinance— 

(a) shall be laid before the Provincial Legislature and shall 
cease to operate at the expiration of six weeks from the 
reassembly of the Provincial Legislature, or if before the 
expiration of that period resolutions disapproving it are 
passed by the Legislature, upon the passing of the second 
of those resolutions; and 

(b) may be withdrawn at any time by the Governor. 

(8) If and in so far as an ordinance under this clause makes an 
provision which the Provincial Legislature would not under this 
Constitution be competent to enact, it shall be void. 

[Note.—The ordinance-making power has been the subject of great 
criticism under the present Constitution, It must however be pointed 
out that circumstances may exist where the immediate promulgation 
of a law is absolutely necessary and there is no time in which to 
summon the Provincial Legislature, In 1925, Lord Reading found 
it necessary to make an ordinance.abolishing the cotton excise duty 
when such action was immediately and, imperatively required in the 
interests of the country. ‘he Governor who is elected by the people 
and who has normally to act on the advice of ministers responsible to 
the Legislature is not at all likely to abuse any ordinance-making 
power with which he may be invested. Hence the proposed provision. 

CHAPTER IV 
Excluded and Partially Excluded Areas 

[The provisions of this Chapter cannot be framed until the Ad- 

visory Committee has reported. ] 
PART iI 
The Provincial Judiciary 

1. The provisions of the Government of India Act, 1935, relating 
to the High Court should be adopted mutatis mutandis; but judges 
should be 7 Laemae by the President of the Federation in consultation 
with the Chief Justice of the Supreme Court, the Governor of the 
Province and the Chief Justice of the High Court of the Province 
{except when the Chief Jpstice of the High Court himself is to be 
appointed). 

2. The judges of the High Court shall receive such emoluments and 
allowances as may be determined by Act of the Provincial Legislature 
and until then such as are prescribed in Schedule..,......... 

3. The emoluments and allowances of the judges shall not we 
diminished during their term of office. 

PART Tit 
Provincial Public Service Commission and Provincial Auditor-General 


Provisions regarding Public Service Commissions and- Auditors- 
Jeneral should be inserted on the lines of the provisions of the Act of 
1986. The appointment of the Chairman and members of each Pro- 
vincial Public Service Commission and of the Auditor-General should 
be vested in the Governor in his discretion. 


‘a 
PART IV 
Transitional Provisions 


1. Any person holding office as Governor in any province iinme- 
diately before the commencement of this Constitution shall conse 
as such and shail be deemed to be the Governor of the Province under 


this Constitution until a successor, duly elected under this Constitution, 
assumes’ office, 


2. There should be similar provis'ons, mutalis mutandis, in respect 
of the Council of Ministers, the Legislative Assembly and the Legis 
lative Council (in Provinees which decide to have un Upper Horse! 


[Note,—-These provisions are necessary in order that there may be 
a Legislature and a Government ready to take over power in 
Province as soon as this Constitution comes into force. | 


3. The Government of each Governor’s Province shall be the 
successor of the Government of the corresponding Province imme- 
diately before the commencement of this Constitution in respect of all. 
property, assets, rithts and liabilities. 


each 
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MEMORANDUM ON THE INDIAN CONSTITUTION 


Preamble.—We, the people of India, seeking to promote the com- 
mon good, do hereby, through our chosen representauives, enact, adopt 
and give to ourselves this Constitution, 


PART 1 
FEDERAL TERRITORY AND JURISDICTION 


1. Name and Territory of Federation——The Federation hereby 
established shall be a sovereign independent Republic known as India. 


Bave as otherwise provided by or under this Constitution or any 
treaty or agreement, the territories included for the time heing in 
Schedule I shall be subject to the jurisdiction of the Federation. 


{Note.—The structure proposed to be established by this Constita- 
‘tion being federal in character, the term Federation has been used] 


‘Indis’’ has been suggested.for the name of the State as being the 
shortest and the most comprehensive. 


The words ‘‘save as otherwise provided by or under any treaty or 
agreement’ are necessary, because there may be Indian States which, 
though unfederated and therefore not in the Schedule, may have ceded 
jurisdiction for certain special purposes by some treaty or agreement. 


_ 2, Admission of New Territory.—Tiie Parliament of the Tedera- 
tion may from time to time by Act incluce new territories in Schedule 
1 upon such terms as it thinks fit, 


Cf.—Art. IV, Section 3(1), of the Const‘tution of the U.S.A. and 
Section 121 of the Australian Consti‘ution. The power to admit new 


States is vested in the Congress in the U. S. A. and in the Common- 
wealth Parliament in Australia, 


As a matter of nomenclature it may be explained that in this draft 
‘the Legislature of the Federation is referred to as ‘‘Parliament’’ ; Unit 
Legislatures are referred to as ‘‘Legislatures’’. ‘The Federal Parlia- - 


ment consists of the Fresident and a National Assembly comprising 
two Houses. } 


3 Creation of new units and alteration of boundaries of ‘nits.— 
"The Parliament of the Federation may by Act, with the consent of the 
Legislature of every Province and the Legislature of every Indian State 
affected thereby, 


(a) create a new unit; 
(b) increase the area of any unit; 
(c) diminish the area of any unit ; 


(a) alter the boundaries of any unit; 
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and may with the like consent make such incidental and consequential 
provisions as it may deem necessary or proper. 


(Note.—This corresponds to 8. 290 of the Act of 1935, but is wider 
in that it provides for the possibility of Indian State territory being 
included in a Province. } 


SCHEDULE I 
TERRITORIES SUBJECT TO THE JURISDICTION OF THE 
FEDERATION 
I. Governors’ Provinces. 
Madras, 
Bombay, 


West Bengal, 
The United Provinces, 
Bihar, 
East Punjab, 
The Central Provinces and Berar,, 
Assam, 
Orissa. 
II, Chief Commissioners’ Provinces, 
Delhi, 
Ajmer-Merwara, 
Coorg, 
The Andaman and Nicobar Islands, 


Panth Piploda. 
III. Indian States. 


{Here enumerate the acceding or ratifying Indian States :— 
(1) Single States, 
(2) Groups of States. ] 


{The Governors’ Provinces and the Chief Commissioners’ Provin- 
ces specified in the Schedule will be automatically within the jurisdic- 
tion of the Iederation of India. As regards Indian States, some pro- 
cedure will have to be prescribed for determining which of them are 
to be included in the Schedule initially. Under the Act of 1935, acces- 
sion was to be evidenced by ‘‘Instruments of Accession’’ executed by 
the Rulers, If it is considered undersirable to use this term or adopt 
this procedure, some kind of ratification may have to be prescribed. 

If any_of. the Provinces specified in the Schedule should be _parti- 


tioned before the Constitution comes into operation, the Schedule will 
have to be amended accordingly. 
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FART II 


This Part is subject to the decision of the ad hoe Committee om 
Stizenship Clause, 


CITIZENSHIP 


1, Gitizenship.—At the date of commencement of this Constitu- 
tion --- 


every person domiciled in the territories subject to the jurisdic- 
tion of the Federation— 


(a) who has been ordinarily resident in those territories for not 
less than five years immediately preceding that date, or 


(b) who, or whose parents, or either of whose parents, was or 
were born in India, 


shall be a citizen of the Federation : 


Provided that any such person being a citizen of any other State 
may, in accordance with Federal law, elect not to accept the citizen- 
ship hereby conferred. 


Explanation— 
For the purposes of thie clause— 


Domicile’? has the same meaning se in the Indian Succession 
Act, 1925. 


3. After the commencement of this Constitution— 


(a) every person who is born in the territories subject to the 
jurisdiction of the Federation ; 
(b) every person who is naturalised in accordance with Federal. 
law; and 
(c) every person, either of whose parents was, at the time of 
such person’s birth, a citizen of the Federation shall be a citizen of the 
Federation, 


8, Further provisions governing the acquisition and temination of 
ederal citizenship may be made by Federal law. 


Ezplanation— 


In this Constitution, unless the context othérwise requires, ‘‘Fede- 
ral law’’ includes any existing IndiAn luw as in foree within the ter- 
ritories subject to the jurisdiction of the Federation, 


[Note.—-The provisions regarding citizenship will doubtless rouse 
keen controversy. The present draft is merely meant as a basis for 
discussion, Cf. Art. 3 of the Constitution of the Irish Free State, 
1922, which runs— 

“very person, without distinction of sex, domiciled in the 
area of the jurisdiction of the Irish Free State at the time 
of the coming into operation of this Constitution, who 
was born in Ireland or either af whose parents was born 
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in Treland, cr who has been ordinarily resident in the 
area of the jurisdiction of the Irish Free State. for not less 
than seven years, is a citizen of the Irish Free State and 
shall, within the limits of the jurisdiction of the Irish 
Tree State, enjoy the privileges and be subject to the 
obligations of such citizenship: 

Provided that any such person being a citizen of another State 
may elect not to accept thé ci-izenship hereby conferred ; 
and the conditions governing the future acquisition and 
termination of citizenship in the Irish Free State shall 
be determined by law.”’ 


Clause 1 is on the lines of the above provision ; except that a period 
of five years has been subst:tuted for seven years in accordance with 
8. 8(1) (c) of the Indian Naturalisation Act, VII of 1926 


The clause has had to be drafted with due regard to the probability 
that the Federation will not initially exercise jurisdiction over the 
whole of India. 


A person born in India and domici':d in Bombay, who happens te 
be resident in London at the commencement of the new Constitution, 
will be a citizen of the Federation under this clause; but not one domi- 
ciled in Sind or Baluchistan, if the Federation does not initially exer- 
cise jurisdiction there. It 8, however, open to any person to acquire 
a new domicile by taking up his fixed habitation in another area before 
the Constitution comes into operation. 

Under the Indian Succession Act, 1925, every person has a ‘‘domi- 
vile of origin’, which prevails until be acquires a new domicile, 
Briefly, his domicile of origin in the cauntry in which at the time of 
his birth his father. was domiciled, =! he ¢an acquire a new domicile 
by taking up his fixed habitation in another country. ‘There is also a 
provision in the Act enabling any persen to acquire a domicile in Bri- 
tish India by making and depositing in some office in British India 
appointed in this behalf by the Provincial Government, a declaration 
in writing of his desire to acquire such demicile; provided that he has 
been resident in British India for one vear preceding the date of the 
declaration. Generally speaking, a wife’s domicile during her mar- 
riage follows the domicile of her husband. If any person who is at pre- 
tent domiciled, say, in Hyderabad, wishes to acquire a domicile, -say, 
im Delhi, before the coming into operation of this Constitution, he can 
do so either by taking up his fixed habitation in Delhi or by following 
the procedure prescribed in the above provision of the Indian Succes- 
sion Act, so that at the date of commencement of the Constitiition he 
will become domiciled ‘‘in the territories subject to the jurisdiction of 
the Federation.”’ 

Clauses 2 and 3 follow the provis‘ons suggested by the ad hoc 
Committee ; clause 2 is not necessary, if we are content to leave the 
matter to Federal law under clause 3. In this connection, there ie 
much to be said in favour of the view of the Calentta Weekly Notes: 

“Tt ia not possible to define exhaustively the conditions of national- 
ity, whether by birth or naturalisation, by the Constitution. If cer- 
-tain conditions are laid down by the Constitution, difficulties may arise 
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regarding the interpretation of future legislation which may appear to 
be contrary to or to depart in anv way from them, For exauuiple, 
the draft of the nationality clause placed before the Constituent 
Assembly lays down that any’ person born in the Union would be a 
-eltizen of the Union, But what about a woman citizen of the Union 
warrying an alien national or about an alien woman marrying a Union 
national? Would the Union Legislature have power to legislate in 
the first case that the woman would lose her Union nationality or in 
the second case that she would acquire Union nationality (such being 
the law of most of the countries)? These are intriguing questions, but 
aul these things have to be pondered before a rigid clause is‘inserted in 
the Constitution itself. It would, in our opinion, therefore, be better 
to specify who would be qitizens of the Indian Union at the date when 
the Constitution comes into force as in the Constitution of the Irish 
Free State and léave the law regarding nationality to be provided for 
‘by legislation by the Indian Union in accordance with the accepted 
principles of Frivate International Law.'’ (Calcutta Weekly Notes, 
Vol. LI, No. 27, May 26, 1947). 

The same journal in two subsequent issues (Vol. LI, Nos, 28 and 
‘29, June 2, and June 9, 1947) has drawn attention to a host of other 
questions arising out of clause 2 and on the whole it may be better 
altogether tq omit that clause, leaving the matter at large to be regula- 
‘ted by Federal law under clause 3.] 


PART III 


FUNDAMENTAL RIGHTS INCLUDING DIRECTIVE 
PRINCIPLES OF STATE POLICY 


J. Fundamental Rights.—[Here ennmerate the Fundamental 
tights and principles of State policy as passed by the Constituent 
Assembly. } 

PART 1¥ 
CHAFTER I 
THE FEDERAL EXECUTIVE 


1. Head of the Federation.—(1) The Head of the Federation shall 
be the President (Rashtrapati) to be elected as provided below: 

(2) The election shall be by an electoral college consisting of— 

(a) the members of both Houses of Parliament of the Federa- 
tion, and 
(b) the members of fhe Tegislatures of all the Units or, where 
a Legislature is bicameral, the members of the Lower 
House thereof, 
In order to securé uniformity in the scale of representation of the 
Units, the votes of the Unit Legislatures shall be weighted in propor- 
tuon to the population of the Units concerned. 

Ezplanation.—_A Unit means a Province or Indian State which 
returns in its own individual right members to the Federal Parliament 
In Indian States which are grouped together for the purpose of return- 
ing representatives to the Council of States, a Unit means the group 
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80 formed and the Legislature of the Unit means the Legislatures of 
all the States in that group. 

(3) The election of the President shall be by secret ballot and on 
the system of proporticnal cepresentation by means of the single 
transferable vote. 

(4) Subject to the above provisions, elections for the office of Presi: 
dent shall be regulated by Act of the Federal Farliament. 


[Note.—The provision about weighting of the votes according to 


the population of the Units is necessary to prevent the swamping of 
the votes of a large Unit by those of 4 much smaller Unit which may 
happen to have relatively ‘arge Legisiature. The mode of weighting 
may be illustrated thus. In a Legislature where each levislator repre- 
sents 1 lakh (100,000) of the population, his vote shall count as equi- 
valent to-100, that is, 1 for each 1,000 of the population; and where 
the Legislature is such that the legislator represents 10,000 of the 
population, his vete shall count as equivalent to 10 on the same scale. } 


2. Term of office of President.—(1) The Presideut shall hold office 
for 5 years: 
Provided that— 


(a) a President may by resignation under his hand addressed 
to the Chairman of the Council of States and the Speaker 
of the House of the People resign his office; 

tb) a President may, for violation of the Constitution, be re- 
moved from office by impeachment in the manner provi- 
ded in sub-clausa (2), 

(2) (a) When a Fresident is to be impeached for violation of the 
Constitution, the charge shall be preferred by either House of the 
Federal Parliament, but no proposal to prefer such charge shall be 
adopted by that House except upon « resolution of the House support- 
ed by not less than two-thirds of the. total membership of the House. 

(b) When a. charge has been so preferred by either House of the 
Federal Parliament the other House shall investigate the charge or 
eause the charge to be investigated and the President shall have the 
right to appear and to be represented at such investigation. 


(c) If as a result of the investigation a resolution is passed sup- 
‘perted by not less than two-thirds of the total membership of the 
House by which the charge was investigated or caused to be investiga- 
ted declaring that the charge preférred against the President has been 
sustained, the resolution shall have the effect of removing the Presi- 
dent from his office as from the date of the resolution. 


(3) A person who holds, or who has held, office us’ President shall 
be eligible for re-election once, but only once. 


[Note.—Sub-clause (1) (hb) and @) follow Art. 12 (10) of the 
Irish Constitution ; sub-clause (3) is also taken from the Trish Conati- 
tution. ] 

3. Age qualification.—livery citizen of the Vederation who has. 
completed the aye of thirty-five vears and is qualified for clection as a 
member of the House of the Veople shall be eligible for. election as 
President. 
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[Note.—This follows Art. IT, Section 1 (5), of the Constitution of 
the U. 8. A. and Article 12 (4) of the Irish Constitution: ] 


4. Conditions ot President’s office.—(1) The President shall not be 
a member of either House of the Federal Parliament and if a member 
of either House be elected President, he shall be deemed to have 
vacated his seat in that House. 


(2) The President shall not hold any other office or position of 
emolument. 


(3) The Fresident shall have an official residence and shall receive 
auch emoluments and allowances as may be determined by Act of the 
Federal Parliament and until then, such as are prescribed’ in 
8chedule-—- 


(4) The emoluments and allowances of the President shall not be 
diminished during his term of office. 


[ Note.—These. follow the provisions of Articles 12(6) and (11) of 
the Irish Constitution. ] 


5. Casual vacancies and procedure at-elections.—Appropriate _provi- 

sion should be made for elections to fill:casual vacancies, the detailed 

cedure for all elections, whether casual or not, being left to be regu- 
ted by Act of the Federal Parliament ; 


Provided that— 
(a) an election to fill a casual vacancy shall be held as soon aa- 
possible after, and in no case later than six months from, 
the date of occurrence of the vacancy ; and 


(b) the pergon elected as President at an election to fill a casual 
vacancy shall be entitled to hold office for the full term 
of five years. 


6. Vice-President.—(1) In the event of the absence of the -Presi- 
dent or of his death, resignation, removal from office, or incapacity or 
failure to exercise and perform the powers and functions of his office 
or at any time at which the office of the President may be vacant, his 
functions shall be discharged by the Vice-President pending the 
resumption by the President of his duties or the election of a new Pre- 
sident, as the case may be, 

(2) The Vice-President shall be elected by both Houses of the 
Federal Parliament in joint session by secret ballot on the avstein of 
proportional representation by means of the single transferable vota 
and shall be ex-officio Fresident of the Council of State. 

(3) The Vice-President shall hold office for 5 years. 

_T. Functions of the President.—(1) Bubject to the provisions of 
this Constitution the executive authority of the Federation shall be 
vested in the President. 

(2) Without prejudice to the generality of the foregoing provision— 

(a) the supreme command of the defence forceg of the Federa- 
tion shall be vested in the Fresident ; 
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(b) the right of pardon and the power to commute or to remit 
punishment imposed by amy court exercising criminal 
jurisdiction shall be vested in the President, but such 
power of commutation or remission may also be conferrea 


by law on other authorities. 


{Note.—The underlined words in sub-clause 2(b) are necessary, 
because of the provisions of the Criminal Procedure Code, which, in 
this respect, will probably continue to be in force even after the com- 
mencement of the new Constitution. Similar tamiting words occur in 
the Irish Constitution also. | 


8. Extent of executive authority of the Federation.---Subject to the 
provisions of this Constitution, the executive authority of the Federa- 
tion shall extend to the matters with respect to.which the. Federal Par- 
liament bas power to make laws and to any other matters ‘with respect 
to which authority has been conferred on the Federation by any treaty 
or' agreement, and shall be exercised either through its own agency or 
through the Units. 


9, The executive authority of the Ruler of a Federated State shall 
continue to be exercisable in. that State with respect to Federal sub- . 
jects, until otherwise provided by the appropriate Federal authority. 


[Note.—Like the corresponding provision in section 8(2) of the 
Act of 1935, this clause gives the Rulers of Indian States, who have 
acceded, to the Federation, concurrent executive power even in Federal 
subjects, until otherwise provided by Federal authority. (In this res- 
pect, the position of the Provincial units is rather different: these have 
no executive power in respect. of Federal subjects save as given by 
Federal. law). Such a clause is necessary, for, otherwise. all statutory 
powers in respect of Federal subjects will come to an end in the acced- 
ing States upon the commencement of this Constitution. | 


10. ‘Council of Ministers —There shall be x» council of iministera 
with the Prime Minister at the head, to aid and advise the Fresident 
in the exercise of his functions. 

11. Advocate-General for the Federation.—The President shal 
appoint a person, being one qualified to be appointed a judge of the 
Supreme Court, to be Advocate-General for the Federation, to give 
advices to the Federal Government upon legal matters that may be re- 
: ferred to him, 

12. Gon4tnct of business of the Federal Government.—All executive 
action of the Federal Government shall be expressed to be taken in the 
smame of the President. 


CHAPTER II 


THE FEDERAL PARLIAMENT 
13. Constitution of the Federal Parliament.—The legislative power 
_of the Federation shall be vested in the Parliament of the Federation 
which shall consist of the President and the National Assembly, com- 
prising two Houses, the Council of States and the House of the people. 
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14. (1) (a) The Council of States shall consist of—~ 


(i) not more than 10 members nommated by the President in 
consultation with universities and scientific bodies; 


(ii) representatives of the Units on the scale of 1 representative 
for every. whole million of the population of the Unit up 
to 5 millions plus 1 representative for every additiona} 2 
millions of the population, subject to a total maximum 
of 20, 


Hzplanation.—A Unit means a Province or Indian State which re- 
turns in its own individual right members to the Federal Parliament. 
In Indian States which are grouped together for the purpose of — re- 
turning representatives to the Counci! of States, a Unit means the 
group so formed. 


(b) The representatives of each Unit in the Council of States shall 
be elected by the members of the Lower House of the Legislature of 
such Unit. 


(c) The House of the People shall consist of representatives of the 
people of the territories of the Federation inthe proportion of not less 
than 1 representative for every million of the population and not 
more than 1 representative for every 750,000 of the population. 


(d) The ratio between the number of members to be elected at any 
time for each constituency and the population of that constituency, as 
ascertained at the last preceding census shall, as far as practicable, be 
the same throughout the territories of the Federation, 


(2) The said representatives shall be chosen in accordance with 
the provisions in that behalf contained in Schedule— 


Provided that the elections to;the House of the People shall be on 
the basis of adult suffrage. 


(3) Upon the completion of each decennial census, the representa- 
tion of the several Provinces and Indian States or groups of Indian 
States in the two Houses shall be readjusted by such authority, in 
such manner, and from such time as the Federal Parliament may by 
‘Act determine. 


(4) The Council of States shall be a permanent body not subject 
to dissolution, but, as near as may be, one-third of the members 
thereof shall retire in every second year in accordance with the provi- 
sions in that behalf contained in Schedule— 


(5) The House of the Feople, unless sooner dissolved, shall conti- 
nue for four years from the date appointed for its first meeting and no 
longer and the expiration of the said period of four years shall operate 
as 8 dissolution of the House: 


Provided that the said period may, during an emergency, ‘be ex- 
tended by the President for a period not exceeding one year at a time 
and not exceeding in any case beyond the period of six months from 
the expiry of the period of the emergency. 
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[Note.—Taking into account only the ‘‘willing’’ Provinces, this 
clause gives the Council of States a maximum strength of about 200 
members and the House of the People a maximum strength of between 
300 and 400 members. The following tabular statement will serve to 
give a general picture of the composition of the Upper House under 
the above scheme. (The composition of the Lower House will be on 
a purely population basis). 

COUNCIL OF 8TATES 


Provinces 

“Madsas . . ‘ 20 
Bombay . : : . . , BB 
‘Bengal (W) i ‘ . : 12 
U.P. 20 
Panjeb (EB) 9 
Biha> 20 
C.P. 10 
Assam q 
Orissa 6 
Toran 116 

States 
Hyderabad. : 10 
Mysore ; a F F - 7 6 
Travancore . . . : 5 
Baroda , 3 A ! i 4 : , : 3 
Qwalior ; ‘ . ‘ A ‘ ‘4 ‘ 4 
Jaipur . % 
Kashmir 4 
- Jodhpur 2 
Udaipur 2 
Patiala . 2 
Rewa 2 
Cochin . 1 
Bikaner : : k 
Kolhapur. : . : . . . : ' 1 
‘Indore , : : : . ‘ : ; F . 1 
al 


“Por tho groups of the remaining Stxtes whose population indivi- 
dually does not amount to one million ; . : : 


le 


TOTAL ; iB | 


| 


15. There should be the usual provisions for the summoning, pro- 
rogation and. dissolution of Farliament, for regulating the relations 
vetween the two Houses, the mode of voting, privileges of members, 
disqualification for membership, Parliamentary procedure, including 
procedure in financial matters. In particular, money Bills must origt- 
nate in the Lower House. The Upper House should have power to 
suggest amendments in money Bills; the Lower House would consider 

them and thereafter, whether they accept the amendments or not, the 
Bill as amended (where the amendments are accepted) or in its origi- 
nal form (where the amendments are not accepted) shall be presented 
io the President for assent and, upon his assent, shall become law. If 
there is any difference of opinion as to whether a Bill is a money Bill 
or not, the decision of the Speaker of the House of the People should 
he final. Except in the case of money Bills both the Houses should 
have equal powers of legislation and deadlocks should be resolved by 
joint meetings of the two Houses. The President should have the 
_ power of returning Bills which have been passed by the National As- 
sembly for reconsideration within a period of six months. 


16. Language.—In the Federal Parliament, business shall be tran- 
sacted in Hindustami (Hindi or Urdu) or English, provided that the 
Chairman or the Speaker, as the case may be, may permit any member 
who cannot adequately express himself in either language to address 
the House in his mother tongue. The Chairman or the Speaker, a6 
the case may be, shall make arrangements for giving the House, when- 
ever he thinks fit, a summary of the speech in a language other than 
that used by the member and such summary shall be included in the 
record of the proceedings of the House. 


[Note.—This follows the corresponding provision in the Constitu- 
‘ent Assembly Rules. ] 


CHAPTER Tit 
LEGISLATIVE POWERS OF THE PRESIDENT 


17. Power of President to promulgate ordinances during recess of 
Parliament.—(1) If at any time when the Federal Parliament is not 
in session the President is satisfied that circumstances exist which 
render it necessary for him to take immediate action, he may promul- 
gate such ordinances as the circumstances appear to him to require. 


(2) An ordinance promulgated under this section shall have the 
‘game force and effect as an Act of the Federal Parliament assented to 
by the President, but every auch ordinance—- 


(a) shall be laid before the Federal Parliament and shall cease 
to operate at the expiration of six weeka from the re 
assembly ~f ths Federal Parliament, or, tf before the ex- 
piration of that period resolutions disapproving it are pas- 
sed by both Houses, upon the passing of the record of 
these resolutions; and 


{b) may be withdrawn at any time by the President. 


$7 


_ (8) If and so far as an ordinance under this section makes apy pro- 
vision which the Federal Parliament would not under this Constitution. 
be competent to enact, it shall be void. 


[Note.—The ordinance-making power has been the subject of great. 
critisin under the present Constitution. It must however be pointed. 
out that circumstances may exist where the immediate promulgation. 
of a law is absolutely necessary und there is no time in which to sum- 
mon the ederal Parliament. Io 1925, Lurd Reading found it neces- 
sary to make an ordinance suspending the cotton excise duty when 
such action was immediately and impcratively required in the interests 
of the country. A democratically elected President who has moreover 
to act on the advice of ministers responsible to Parliament is not at all 
likely to abuse any ordinance-making power with which he may be 
invested. Hence the proposed provision. ] 


CHAPTER IV 
THE FEDERAL JUDICATURE 


18, Supreme Court.—There shall be a Supreme Court with the- 
congtitution, powers and jurisdiction, recommendetl by the ad hoe 
Committee on the Union Judiciary, except. that a judge of the Supreme 
Court shall be appointed by the Fresident after consulting the Chief 
Jus:ice and such other judges of the Supreme Court as also such judges 
of the High Courts as may be necessary for the purpose, 


[Note.—The ad hoc Committee* on the Supreme Court has obser- 
ved that it will not be expedient to leave the power of. appointing 
jedges of the Supreme Court to the unfettered discretion of the Frest- 
demt of the Federation. They have suggested two alternatives, both of 
which involve the setting up of a special panel of eleven members. 
According to one alternative, the President, in consultation with the. 
Chief Justice, is to nominate a person. for appointment as puisne judge: 
and the nomination has to be confirmed by at least seven members of 
the panel. According to the other alternative, the panel should recom- 
mend three names, out of which the President, in consultation with 
the Chief Justice, is to select one for the appointment. The provision 
suggested in the above clause follows the decision of the Union Consti- 
tution Committee. ] 


CHAPTER V 


AUDITOR-GENERAL OF THE FEDERATION 


19. Auditor-General.—There shall he an Auditor-General of the 
Federation who shall be appointed by the President and shall only be 
removed from office in like manner and onthe like grounds as a judge 
of the Supreme Court. 


20..Functions of Auditor-General.—The duties and powers of the 


Auditor-General shatl follow the lines of the corresponding provisions 
i the Act of 1935, 


-*For Comm/’ttee’s Report ree Appendix 
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CHAFTER VI 


SERVICES 


21. Public Service Commission.—There shall be a Public Service 
Commission for the Federation whose composition and functions shall 
follow the lines of the corresponding provisions in the Act of 1935, ex- 
cept that the appointment of the Chairman and the members of the 


Commission shall be made by the President on the advice of his 
ministers. 


22. Provision should be made for the creation of All-India Services 
whose recruitment and conditions of service will be regulated by 
Federal law. 


CHAPTER VII 
ELECTIONS 


23. Blections to the Federal Parliament.—Subject to the provisions 
of this Constitution, the Federal Parliament may, from time to time, 
‘make provision with respect to all matters.relating to or connected 

with elections to either House of the Federal Legislature including the 
delimitation of constituencies. 


24. Superintendence, direction and control of elections.—The 
superintendence, direction and control of all elections, whether Federal 
or Provincial, held under this Constitution including the appointment 
of election tribunals for decision of doubts and disputes arising out of 
or in connection with such elections shall be vested in a Commission to 
be appointed by the President, 


PART V 


DISTRIBUTION OF LEGISLATIVE POWERS BETWEEN 
THE FEDERATION AND THE UNITS 


The provisions to be inserted under this head will depend upon the 
decisions that may be taken upon the report of the Union Powers Com- 
mittee. The Union Constitution Committee has, however, decided 
that 


(1) the Constitution should be a Federal struct’ ‘e with a strong 
Centre; 


(2) there should be three exhaustive legislative lists, viz., 
Federal, Provincial and Concurrent, with  residuary 
powers to the Centre; 


(3) the States should be on a par with the Provinces as regards 
the Federal Legislative list subject to the consideration 
of any special matter which may be raised when the lists 
have been fully prepared. 
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PART VI 
ADMINISTRATIVE RELATIONS BETWEEN THE 
FEDERATION AND THE UNITS 


1. The Federal Parliament in legislating for an exclusively Federal 
subject may devolve upon the Government of a Unit, whether a Pro- 
vince, an Indian State or other area, or upon any officer of that Gov- 
ernment, the exercise on behalf of the Federal Government of any 
functions in relation to that subject. 


2. (1) It will be the duty of the government of a Unit so to exer- 
cise its executive power and authority in so far as it is necessary and 
applicable for the purpose as to secure that due effect is given within 
the Unit to every Act of the Federal Parliament which applies to that 
Unit ; and the authority of the Federal Government will extend to the 
giving of directions to a Unit Government to that end. 


(2) The authority of the Federal Government will also extend to 
the giving of directions to the Unit Government as to the manner in 
which the latter’s executive power and authority should be exercised 


in relation to any matter which affects the administration of a Federal 
subject, 


[Note.—Cf. Sections 122, 124 and 126 of the Government of India 
Act, 1985.1 


PART VII 
FINANCE AND BORROWING POWERS 


1. Revenues derived from sources in respect of which the Federal 
Farliament has exclusive power to make Jaws will be allocated. as 
Federal revenues, but in the cases specified in the next succeeding 
paragraph the Federation will be empowered or required to make 
assignments to Units from Federal revenues. 


2. Provision should be made for the levy and, if necessary, distri- 
bution of the following taxes, viz., customs, Federal excises, export 
duties, death duties and taxes on income other than agricultural in- 
come and taxes on companies, 


3. The Federal Government will have power to make subventions 
or grants out of Federal revenues for any purpose, notwithstanding 
that the purpose is not one with respect to which the Federal Parlia- 
ment may make laws. 


4. The Federal Government will have power to borrow for any of 
the purposes of the Federation upon the security of Federal revenues 
subject to.such limitations and conditions as may be fixed by Federal 
law, 

5. The Federal Government will have power to grant a loan to, or 
enarantee a loan by, any Unit of the Federation on such terms and 
under such conditions as it. may prescribe. 


[Note.— Cf. Sections 186 to 140, 162 and 163 (2) of the Govern- 
ment of India Act, 1935.0 
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FART VIII 


DIRECTLY ADMINISTERED AREAS 


1. The Chief Commissioners’ Provinces should continue to be ad- 
‘ministered by the Centre as under the Government of India Act, 1935, 
as an interim measure, the question of any change in the system being 
‘considered subsequently, and all centrally administered areas includ. 
ing the Andamans and the Nicobar Islands should be specifically men- 
‘tioned in the Constitution. 


2. Appropriate provision should be made in the Constitution for the 
administration of tribal areas, 


{Note.—The provision to be made regarding tribal areas should 
incorporate the scheme for the administration of such areas as approv- 
ed by the Constituent Assembly on the report of the Advisory Com- 
mittee. } 


FART Ix 
MISCELLANEOUS 


The provisions for the protection of minorities as approved by the 
‘Constituent Assembly on the report of the Advisory Committee should 
+e incorporated in the Constitution, 


PART X 
AMENDMENT OF THE CONSTITUTION 


An amendment to the Constitution may be initiated in either 
House of the Federal Farliament and when the proposed amendment 
is passed in each ‘House by a majority of not less than two-thirds of 
the members of that House present and voting and is ratified by the 
legislatures of not less than one-half of the Units of the Federation, it 
‘shall be presented to the President for his assent; and upon such assenf 
being given, the amendment shall come into operation. 


Explanation.—‘'Unit”’ in this clause has the same meaning as in 
clause 14 of Fart IV. Where a Unit consists of a group of States, a 
proposed amendment shall be deemed to be ratified by the legislature 
of the Unit, if it is ratified by the majority of the legislatures of the 
States in the Group. 


PART XI 
TRANSITIONAL PROVISIONS 


1. The Government of the Federation shall be the successor to the 
‘Government of India established under the Government of India Act, 
1935, as regards al] property, assets, rights and liabilities. 


[If, before the commencement of this Constitution, two successor 
‘Governments should be set up in India, this clause may have to. be 
amended, in asmuch as there may be a division of assets and liabil- 
aties, } 
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2. (1) Subject to this Constitution, the laws in force in the terri- 
tories of the Federation immediately before the commencement of the 
Constitution shall continue in force therein until altered, or repealed, 
or amended by a competent legislature or other competent authority. 


(2) The President may by Order provide that as from a specified 
date any law in force in the Frovinces shall, until repealed or amend- 
ed by competent authority, have effect subject to such adaptations and 
modifications as. appear to him to be necessary or expedient for bring- 


ing the provisions of that law into accord with the provisions of this 
Constitution, 


3. Until the Supreme Court is duly constituted under this Consti- 
tution, the Federal Court shall be deemed to bé the Supreme Court 
and shall exercise all the functions of the Supreme Court ; 


Provided that all cases pending before the Federal Court and the: 
Judicial Committee of the Privy Council at the date of commence- 
ment of this Constitution may be disposed of as if ‘his Constitution 
had not come into operation. 


4, Hixcepting holders of the. offices specified in Schedule every 
person who, immediately before the date of the commencement of this. 
Constitution, was in the service of the Crown in India, including any 
judge of the Federal Court or of any High Court, shall, on that date be 
transferred to the appropriate service of the Federation or the Unit 


concerned and shall hold office by a tenure corresponding to his previ- 
ous tenure. 


{Note.—Under the next succeeding clause there will be a provi- 
sional President from the commencement of the new Constitution, so- 
that there will be no room for @ Governor-General. Similarly, in the 
Provinces there will be no room for any Governor appointed by His 
Majesty. The same may be true of the holders of certain other offices. 
All such offices may be enumerated in a Schedule. The proposed pro- 
vision applies to persons holding offices other than those mentioned in 
the Schedule. Cf. Article 77 of the Transitory Frovisions of the Cons-. 
titution of the Irish Free State, 1922, reproduced below :— 


‘ivery existing officer of the Provisional Government at the date 
of the coming into operation of this Constitution (not being an officer 
whose services have been lent by the British Government to the Pro- 
visional Government) shall on that date be transferred to and become 
an officer of the Irish Free States (Saorstat Eireann), and - shall hold’ 
office by a tenure corresponding to his previous tenure.’’ | 


5. (1) Until both the Houses of the National Assembly have been: 
duly constituted and summoned under this Constitution, the Constitu- 
ent Assembly shall itself exercise all the powers and discharge all the 
duties of both the Houses. 


Faplanation.—For the purposes of this sub-clause, the Constituent. 


Assembly shall not include any members representing territories not 
included in Schedule I. 
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_(2) Such person as the Constituent Assembly shall have elected in 
this behalf shall be the provisional President of the Federation until @ 
President has been elected as provided in Fart IV of this Constitution, 


(8) Such persons as shall have been appointed in this behalf by 
the provisional President shall be the provisional council of ministers 


until ministers are duly appointed as provided in Part IV of this Cons- 
titution, 


[Note.— It is essential that on the date of commencement of this 
‘Constitution there should be a Legislature and an Executive ready to 
take over power. The most practicable course is that the Constituent 
‘Assembly should itself be the provisional, Legislature. ‘The ‘clause re- 
garding the provisional Executive is consequential. These provisions 
may however require modification after the passing of the new Domi- 
nion Act amending the Government of India Act, 1935. ] 


6. As there may be unforeseen difficulties during the transitional 


eriod, there should be a clause in the Constitution on the following 
ines :— 


The Federal Parliament may, notwithstanding anything contained 
in Part X, by Act— 


(a) direct that this Constitution, except the provisions of, the 
said Part and of this clause, shall, during such period, 
if any, as may be specified in the Act, have effect subject 


to such adaptations and modifications as may be so 
specified ; 


(b) make such other provisions for the purpose of removing any 


such difficulties as aforesaid as may be specified in the 
Act. 


No act shall be made unter this clase after the expiration of three 
years from the commencement of this Constitution, 

[ Note. —The-removal-of-difficulties-clause is now quite usual: see 
for example, section 810 of the Government of India Act, 1935. The 
period of three years has been borrowed from Article 51 of the Irish 
Constitution. This clause will make the process of amendment com- 
paratively easy during the first three years. ] 
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APPENDIX I 
Constiruenr AssEMnLy 
Ad hoc Committee on Supreme Court 


We, the undersigned, members of the Committee appointed to con— 


sider the constitution and powers of the Supreme Court have the 
honour to submit this our report, 


2. We consider the question under the following heads : 
I. Jurisdiction and powers of the Supreme Court. 
II, Advisory jurisdiction of the Court. 
HIE, Ancillary powers of the Court. 
IV. Constitution and strength of the Court. 
V. Qualifications and mode of appointment of judges. 
VI. Tenure of office and condisions of service of judges, 
I. JURISDICTION AND POWERS oF THE SUPREME CouURT 


_, 3. A Supreme Court with jurisdiction to decide upon the constitu-. 
tional validity of acts and laws can be regarded as a necessary implica- 
tion of any federal scheme, “This jurisdiction need not however belong 
exclusively to the Supreme Court. Even under the existing Indian 
Constitution, the question of the validity of acts and laws is permitted 


to be raised in any court whenever that question arises in a litigation 
before that court. 


4. A Supreme Court for certain purposes being thus a necessity, we 
consider that the Court may well be given the following additional 
powers under the new India Constitution :— 


(a) Exclusive jurisdiction in disputes between the Union and a Unit 
or between one Unit and another 


5, The Supreme Court is the best available forum for the adjudica-. 
tion of such disputes, and its jurisdiction should be exclusive. 


(b) Jurisdiction with respect to matters arising out of treaties made by 
the Union 


6, The treaty-making power belongs to the Union as part of the 
subject of ‘Foreign Affairs’, It would therefore be appropriate to in- 
vest the Supreme Court of the Union with jurisdiction to decide final- 
ly, though not necessarily in the first instance, upon all matters arising 
out of treaties including extradition between the Union and a foreign 
Btate. At this stage we do not deal with inter-unit extradition, 
because this will depend upon the ultimate distribution of powers 
between the Union and the Units, 


(c) Jurisdiction in respect of such other matters within the compet. 
ence of the Union as the Union Legislature may prescribe 


7. If the Union Legislature is competent to legislate on a certain 
matter, it is obviously competent to confer judicial power in respect 
of that matter on a tribunal of its own choice; and if it chooses the 


Supreme Court for the purpose, the Court will have the jurisdiction se- 
conferred. 
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(d) Jurisdiction for the purpose of enforcing the 
guaranteed by the Constitution. 


8, Clause 22 of the draft of the Fundamental Rights provides that 
the right to move the Supreme Court by appropriate proceedings for 
the enforcement of fundamental rights is guaranteed. We think, how- 
ever, that it is undesirable to make the jurisdiction of the Supreme 
Court in such matters exclusive. The citizen will practically be denied 
these fundamental rights if, whenever they are violated, ‘he is compel- 
led to seek the assistance of the Supreme Court as the only Court from 
which he can obtain redress. Where there is no other Court with the 
necessary jurisdiction, the Supreme Court should have it; where there 
is some other Court with the necessary jurisdiction, the Supreme Court 
should have appellate jurisdiction, including powers of revision. 

(e) General appellate jurisdiction similar to that now exercised by the 

Privy Council 


9. Under the new Constitution the jurisdiction of the Privy Council 
as the ultimate appellate authority will disappear and it is obviously 
desirable that a similar jurisdiction should now be conferred on the 
Supreme Court. So far as the British Indian Units are concerned, 
this jurisdiction should be co-extensive with the present jurisdiction of 
the Privy Council. As regards the Indian State units, there are at 
least two classes of cases where, in the interests of uniformity, it is 


clearly desirable that the final decision should rest with the Supreme 
Court, namely, 


(1) cases involving the interpretation of a law of the Union, and 


(2) cases involving the interpretation of a law of a Unit other 
than the State concerned, 


Sir B. L. Mitter suggests that-such uniformity can be obtained either 
by invoking the appellate authority of the Supreme Court or by a re- 
ference of the particular issue ‘to the’ Supreme Court. Cases involving 
the constitutional validity of a law of the Union or of any Unit have 
already been dealt with; they will all necessarily fall’ within the 
Supreme G@ourt’s jurisdiction. 


fundamental rights 


10. It will also, of course, be open to any Indian State Unit to con- 
fer by special agreement additional jurisdiction upon the Supreme 
Court in respect of such matters as may be specified therein. 


II. ADVISORY JURISDICTION oF THE CouRT 


11, There has been considerable difference of opinion amongst 
jurists and political thinkers as to the expediency of placing on the 
Supreme Court an obligation to advise the Head of the State on diffi- 
cult questions of law. In spite of arguments to the contrary, it was 
considered expedient to confer advisory jurisdiction upon the Federal 
Court under the existing Constitution by Section 218 of the Ac, 
Having given our best consideration to the arguments pro and con, we 
feel that it will be on the whole better to continue this jurisdiction even 
under the new Constitution. It may be assumed that such jurisdiction 
is scarcely likely to be unnecessarily invoked and if, as we propose, the 
Court is to have a strength of ten or eleven judges a pronouncement by 


a full Court may well be regarded as authoritative advice. This can 


be ensured by requiring that references to the Supreme Court for 
advice shall be dealt with by a full Court. 


JIT. ANCILLARY POWERS OF THE COURT 


12. Power should be conferred upon the Supreme Court as under 
section 214 of the Act of 1935 to make rules of procedure to regulate 
its work and provisions similar to those contained in Order 45 of the 
Civil Procedure Code should be made available so as to facilitate the 
preparation of the record in appeals to the Supreme Court as well as 
the execution of its decrees. It does not seem to us necessary to con- 
tinue the restriction now placed on the Federal Court by section 209 of 
the Act of 1935. If the Supreme Court takes the place of the Privy 
Council, it may well be permitted to pronounce final judgments and 
final decrees in cases where this is possible or to remit the matter for 
further inquiry to the Courts from which the appeal has been preferred 
where such further inquiry is considered necessary. Provision must 
also be made on the lines of section 210 of the Act of 1935 giving cer- 
tain inherent powers to the Supreme Court. 


IV. Constitution AND STRENGTH OF THE COURT 


18. We think that the Supreme Court will require at least two 
Division Benches and as we think that each Division Bench should 
consist of five judges, the Court will require ten judges in addition to 
the Chief Justice, so as to provide for possible absences or other un- 
foreseen circumstances. Moreover, one of the judges may be required 
to deal with many miscellaneous matters incidental to appellate juris- 
diction (including revisional and referential jurisdiction) 


V. QUALIFICATIONS AND MODE OF APPOINTMENT OF JUDGES 


14. The qualifications of the judges of the Supreme Court may be 
jaid down on terms very similar to those in the Act of 1935 as regards 
the judges of the Federal Court, the possibility being borne in mind 
(as in the Act of 1935) that judges of the superior courts even from the 
States which may join the Union may be found fit to occupy a seat in 
the Supreme Court. We do not think that it will be expedient to 
leave the power of appointing judges of the Supreme Court to the un- 
fettered discretion of the President of the Union. We recommend that 
either of the following methods may be adopted. One method is that 
the President should in consultation with the Chief Justice of the 
Supreme Court (so far as the appointment of puisne judges is concern- 
ed) nominate a person whom he considers fit to be appointed to the 
Supreme Court and the nomination should be confirmed by a majority 
of at least 7 out of a panel of 11 composed of some of the Chief Justices 
of the High Courts of the constituent units, some members of both the 
Houses of the Central Legislature and some of the law officers of the 
Union. The other method is that the panel of 11 should recommend 
three names out of which the President, in consultation with the Chief 
Justice, may select a judge for the appointment. The same procedure 
should be followed for the appointment of the Chief Justice, except, 


66 


Justice. To ensure that the panel will be both independent and com- 
mand confidence, the panel should not be an ad hoc body but must be 
one appointed for a term of years, 


VI, TENURE OF OFFICE AND CONDITIONS OF SERVICE OF JUDGES 


15. The tenure of office of the judges of the Supreme Court will be 
the same as that of Iederal Court judges under the present Constitu- 
tion Act and their age of retirement also may be the same (65). Their 
salary and pensions may be provided for by statutory rules. It is uu- 
desirable to have temporary judges in the highest Court in the land. 
Instead of having temporary judges, the system of having some ad hve 
jodges out of a panel of Chief Justices or judges of the High Courts 
may be adopted. In this.connection we invite attention to the Cana- 
dian practice as embodied in section 30 of the Canadian Supreme Court 
Act. The section runs.as follows :— 


‘30 Appointment of ad hoc judge.—lf at any time there should 
not be a quorum of the judges of the Supreme Court 
available to hold or continue any session of the Court, 
owing to a vacancy or vacancies, or to the absence through 
illness or on leave Grit the discharge of other duties 
assigned by statute or order.in council, or to the dis- 
qualification of ‘2 judge or judges, the Chief Justice, or, 
in his absence, the senior puisne judge, may in writing 
request the attendance at the sittings of the Court, as an 
ad hoc judge, for such period as may be necessary, of a 
Judge of the Exchequer Court, or, should the judges of 
the said court be absent: from Ottawa or for any reason 
unable to sit, of a judge of a provincial superior court to be 
designated in writing by the Chief Justice or in his 
absence by any acting’ Chief Justice or the senior puisne 
judge of such provincial’ court upon such request being 
made to him in writing, 

* * * * * * 


4. Duties.—It shall be the duty of the judge whose attendance 
has been so requested or who has been so designated in 
priority to other duties of his office, to attend the sittings 
of the Supreme Court at the time and for the period for 
which his attendance shall be required, and while 60 
attending he shall possess the powers and privileges and 
shall discharge the duties of a puisne judge of the 
Supreme Court.”’ 


16. Not all the recommendations that we have made need find a 
place in the Constitution Act. The main features may be embodied in 
the Constitution Act and detailed provisions in a separate Judiciary 
Act to be passed by the Union Legislature. The form of procedure in 
the Supreme Court, ¢.g., for the enforcement of fundamental richts 
may also be provided for in the Judiciary Act. We may point out that 
the prerogative writs of mandamus, prohibition and certiorart have 
been abolished in England by a statute of 1938. Corresponding orders 
have been substituted and the Supreme Court of Judicature has been 
empowered to make rules of court prescribing the procedure in cases 
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where such orders are sought. [Se sections 7—10 of the Admin'stra- 
tion of Justice (Miscellaneous Provisions) Act, 1938. ] 


17. We understand our terms of reference to relate only to the 
constitution and powers of the Supreme Court. We have, therefore, 
said nothing about the High Courts of the Units, although we have 
had to refer to them incidentally in some of our suggestions relating to 
the Supreme Court. 


S. VARDACHARIAR. 
A. KRISHNASWAMI AYYAR.. 
B. L. MITTER. 
K. M. MUNSHI, 
B. N. RAU. 
New Delhi: 
May 21, 1947. 
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SUPPLEMENTARY REPORT OF THE UNION COONSTITU- 
TION COMMITTEE 


(PRESENTED ON 21st JuLy 1947). 
From 


PANDIT JAWAHARLAL NEHRU, 
CHAIRMAN, UNION CONSTITUTION COMMITTEE. 
To 
THE PRESIDENT, 
ConstiTUENT ASSEMBLY. OF INDIA. 
‘Dear SIR, 


1. On behalf of the members of the Committee appointed by you ir 
pursuance of the resolution of the Constituent Assembly of the 80th 
April, 1947, I submitted a memorandum embodying the recommenda- 
tions of the Committee. 


2. The Committee met again on the 12th July, 1947, «and decided 
on certain modifications to be made in the,said memorandum. I have 
the honour to submit this supplementary report containing these re- 
commendations. 

3. In the opinion of the Committee, clause 3 of the memorandum. 
should contain the following additional sub-clause to enable the 
Federal Farliament to alter the name of any Unit, namely :— 


‘*(e@) alter the name of any Unit.”’ 


4. The Committee is of opinion that the following should be added 
fo sub-clause (2) of clause 6 of Chapter I of Part IV of the memoran- 
‘dum to make it clear that if a member. of the Council of States is elect- 
ed as Vice-President he shall vacate his seat as such member, 
namely :—- 


‘‘and if a member of the Federal Parliament is elected to be 
the Vice-President, he shall vacate his seat as such 
member’’. 


5. The Committee is further of the opinion that Part X of the 
memorandum on the Indian Constitution should be replaced by the 
following :— 


“PART X 
AMENDMENT OF THE CONSTITUTION 


The amendment of the Constitution may be initiated in either 
‘House of the Federal Parliament and when the proposed amendment 
is passed in each House by a majority of the total membership of that 
House and by a majority of not less than two-thirds of the members 
of that House present and voting, it shall be presented to the Presi- 
dent for his assent; and upon such assent being given the amendment: 
shall come into operation : 


68 


69 


Provided that if such amendment is in respect of any provision of 
the Constitution relating to all or any of the following matters, 
namely :— 
(a) any change in the Federal Legislative List, 
(b) representation of Units in the Federal Parliament, and 
(c) powers of the Supreme Court, 

it will also require to be ratified by the legislatures of Units represent- 


ing a majority of the population of all the Units of the Federation in 


which Units representing at least one-third of the population of the 
Federated States are included. 


Explanation.—‘‘Unit’’ in this clause has the same meaning as in 
clause 14 of Part IV. Where a Unit consists of a group of States, a 
proposed amendment shall be deemed to be ratified by the legislature 


of the Unit, if it is ratified by the majority of the legislatures of the 
States in the Group.’’ 


Yours sincerely, 
JAWAHARLAL NEHRU, 


Chairman. 
Councin House, 


- New Delhi, the 18th July, 1947. 


x 
REPORT OF THE UNION POWERS COMMITTEE 


From 
PANDIT JAWAHARLAL NEHRU, 
CHAIRMAN, Union Powrers CoMMITTEE* 
To 
THE PRESIDENT, 
CONSTITUENT ASSEMBLY OF INDIA. 
Bre, 


On the 28th April 1947, the Honourable Sir N. Gopalaswamy 
Ayyangar, on behalf of our Committee, presented our first report to 
the Constituent Assembly. In doing so, he referred to the changes 
that were developing in the political situation and were likely to affect 
the nature and scope of the Committee’s recommendations, and sought 
permission to submit a supplementary report at a later date. The 
House was pleased to grant us leave to do so. 


2. Momentous changes have since occurred. Some parts of the 
country are seceding to form a separate State, and the plan put for- 
ward in the Statement of the 16th May on the basis of which the Com- 
mittee was working is, in many essentials, no longer operative. In 
particular, we are not now bound by the limitations on the scope -of 
Union Powers. The first point accordingly that we considered was 
whether, in the changed circumstances, the scope of these powers 
should not be widened. We had no difficulty in coming to a conclusion 
on this point. The severe limitation on the scope. of central authority 
in the Cabinet Mission’s plan was a compromise accepted by the 
Assembly much, we think, against its judgment of the administrative 
needs of theecountry, in order to accommodate the Muslim League. 
Now that partition is a settled fact, we are unanimously of the view 
that it would be injurious to the interests of the country to provide for 
a weak centrat authority which would be incapable of ensuring peace, 
of co-ordinating vital matters of common concern and of speaking 
effectively for the whole country in the international sphere. At the- 
same time, we are quite clear in our minds that there are many matters 
in which authority must lie solely with the Units and that to frame a 
constitution on the basis of a unitary State would be a retrograde step, 
both politically and administratively. We have accordingly come  to- 
the conclusion—a conclusion which was also reached by the Union 


* Members of the Committee: 


1. The Hon’ble Pandit Jawaharlal Nehru 8. Bakshi Sir Tek. Chand, 
(Chairman). 9 Sir Alladi Krishnaswami Ayyar. 

2, Shri Savat Chandra*Bose. 10. Shri D. P. Khaitan, 

3; Dr. B. Pattabhi Sitaramayya. 11, Shri M. R. Masani. 

4. The Hon’ble Pandit Govind Ballabh 12, Shi K. M. Munshi. 
Pant, 13. Sit B. L. Miter, 

6. Shri Jairamdas Daulatram. 14. Sir V. T. K-ishnamac hari. 

6. Sh-i B'swanath Das, | 15. Sir A. Ramaswami Mudaliar, 

9, The BH-wbl Sir N. Gopalaswami| 16, Col. Maharaj Himmatsinghji. 
Ayyangar. 
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Constitution Committee—that the soundest framework for our consti- 
tution is a federation, with a strong Centre, In the matter of distribut- 
ing powers between the Centre and the Units, we think that the most 
satisfactory arrangement is to draw up three exhaustive lists on the 
lines followed in the Government of India Act of 1935, viz., the federal, 
the provincial and the concurrent. We have prepared three such lists 
-accordingly and these are shown in the Appendix. 


We think that residuary powers should remain with the Centre. In 
view however of the exhaustive nature of the three lists drawn up by 
us, the residuary subjects could only relate'to matters which, while 
they may claim recognition in the future, are not at present identifi- 
able and cannot therefore be included now in the lists. 


8. It ig necessary to indicate the position of Indian States in the 
scheme proposed by us. The States which have joined the Consti- 
tuent Assembly have done so on the basis of the 16th May Statement. 
Some of them have expressed themselves as willing to cede wider 
powers to the Centre than contemplated in that Statement. But ‘we 
consider it necessary to point out that the application to States in 
general of the federal list of subjects, in so far as it goes beyond the 
16th May Statement, should-be with their consent. It follows from 
this that in their case residuary powers would vest with them unless 
they consent to their vesting in the Centre. 

*4, To enable States and, if they so think fit, Provinces also, to cede 
wider powers to the Centre, we recommend that the constitution 
should empower the Federal Government to exercise authority within 
the Federation on matters referred to them by one or more Units, it 
being understood that the law would extend only to the Units by 
‘whom the matter is referred or which afterwards adopt the law. This 
follows the Australian model as-set out in section 51 (xxxvii) of the 
Australian Constitution Act, 

5. We have included in the fedéral/list the item ‘‘the strength, or- 
ganisation and control of the armed forces raised and employed in 
Indian States’’. Our intention in doing so is to maintain all the exist- 
ing powers of co-ordination and control exercised over such forces. 


6. We recommend to the Assembly thé proposals contained in 
para. 2-D of our previous report on the subject of federal taxation. It 
‘is quite clear, however, that the retention by the Federation of the pro- 
ceeds of all the taxes specified by us would disturb, in some cases vio- 
lently, the financial stability of the Units and we recommend _ there- 
fore that provision should be made for an assignment, or a sharing, of 
the proceeds of some of these taxes on @ basis to be determined by the 


Federation from time to time. 


BE 


T have the honour to be, 
Sir, 
Your most obedient servant, 
JAWAHARLAL NEHRU, 
Chairman, 


New Dent; 
July 5, 1947. 
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APPENDIX 
List I—FerpersL LecisLative List 
1. The defence of the terrtories of the Federation and of every, 
‘part thereof and generally all preparation for defence, .as well as all 
‘such acts as may be conducive in times of war to its successful prose- 
cution and after its termination to effective demobilisation. ; 


2. Reyuisitioning of lands for defence purposes including training. 
and manocuvyes. 


3. Central Intelligence Bureau. 


4, Preventive detention in the territories of the Federation for 
reasons of State. 

5. The raising, training, maintenance and control of Naval, Mili- 
tary and Air Forces and employment thereof for the defence of the 
territories of the Federation and for the execution of the laws of the 
Federation and its Units; the strength, organisation and control of 
the armed forces raised and employed in Indian States. 


6. Defence industries. 
7. Naval, Military and Air Force works. 
8. Local self-government in cantonment areas, the constitution 


and powers within such areas of cantonment authorities, the regula- 


tion of house accommodation in such areas and the delimitation of 
puch areas, 


9. Arms, firearms, ammunition and explosives. 


10. Atomic energy, and mineral resources essential to its production. 


11. Foreign Affairs; al] matters which bring the Federation into 
relation with any foreign country. 


12. Diplomatic, consular and trade representation. 
18, United Nations Organisation. 


14, Participation in international conferences, associations and 
other bodies and implementing cf decisions made thereat. 


15. War and Peace. 


16. The entering into and implementing of treaties and agreements 
with foreign countries, 


17. Trade and Commerce with foreign countries, 
18. Foreign loans. 

19. Citizenship, naturalization and aliens, 

20, Extradition. 

21. Passports and visas. 

92. Foreign jurisdiction. 


93. Piracies, felonies committed on the high seas and offences com- 
amitted in the air against the law of nations. 

24, Admission into, and emigration and expulsion from, the terri- 
ories of the Federation; pilgrimages to places beyond India. 


25. Port quarantine; seamen’s and marine hospitals, and hospitals 
connected with port quarantine. 
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26. Import and export across customs frontiers as defined by the 
Federal Government. 

27, The institutions known on the 15th day of August, 1947, as the 
Imperial Library, the Indian Museum, the Imperial War Museum, 
the Victoria Memorial and any other institution declared by Federal 
law to be an institution of national importance. ; 


98. The institutions known on the 15th fay of August, 1947, as 
the Benares Hindu University and the Aligarh Muslim University. 

29. Airways. 

_ 80. Highways and waterways declared by the Federal Government 
to be Federal highways and waterways. 

31, Shipping and navigation on inland waterways, declared by the 
Federal Government to be Federal waterways, as regards mechanically 
propelled vessels, and the rule of the road on such waterways ;. carriage 
of passengers and goods on such waterways. 

82. (a) Posts and telegraphs; provided that the rights existing in 
favour of any individual State Unit at the commencement of this Con- 
stitution shall be preserved to the Unit until they are modified or 
extinguished by agreement between the-Federation and the Unit con- 
cerned or are acquired by the Federation, subject however, always to 
the power of the Federal Parliament to make laws for their regula- 
tion and control; 

(b) Telephones, wireless, broadcasting, and other like forms, of 
communication, whether owned by the Federation or not; 

(c) Post Office Savings Bank. 

33. Federal Railways; the regulation of all railways (other than 
minor railways) in respect of safety, maximum and minimum rates and 
fares, station and service terminal charges, interchange of traffic and 
the responsibility of railway administrations as carriers of goods and 
passengers; the regulation of minor railways in respect of safety and 
the responsibility of the administrations of such railways as. carriers: 
of goods and passengers, 

34, Maritime shipping and navigation, including shipping and navi- 
gation on tidal. waters. 

35. Admiralty jurisdiction. 

36. Ports declared to be major ports by or under Federal Law or 
existing Indian Law including their delimitation. 

37. Aircraft and air navigation: the provision of aerodromes,. 
regulation and organisation of air traffic and of aerodromes. 

38. Lighthouses, including lightships, beacons and other provision 
for the safety of shipping and. aircraft. 

39. Carriage of passengers and goods by sea or by air. 


40. The Survey of India, the Geological, Botanical and Zoological 
Surveys of India. Federal Meteorological organisations: 


41. Inter-Unit quarantine. 
42. Federal Judiciary. 
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43, Acquisition of property for the purposes of the Federation. 
_ 44, Federal agencies and institutes for the following. purposes, that 
is to say, for research, for professional or technical traiming, or for the 
promotion of special studies. , 
45, Census, 
46. Offences against laws with respect to any of the matters in 
this list. 
47, Hnquiries, Surveys and statistics for the purposes of the 
Federation. 
48. Federal services and Federal Public Service Commussion. 
49, Industrial disputes concernmg Federal employees. 
50. Reserve Bank of India. 
51. Property of the Federation and the revenue therefrom, but as 
regards property situated in a Unit subject always to legislation by tt 
Unit, save in so far as Federal Law otherwise provides. 
52. Public debt of the Federation. 
58. Currency foreign exchange, coinage and legal tender. 
54, Powers to deal with grave economic emergencies in any part or 
the territories of the Federation affecting the Hederation. 


55. Insurance. 

56. Corporations, that is to say, the incorporation, regulation and 
winding up of trading corporations, ineluding banking, insurance and_ 
financial corporations, but not including corporations owned or con- 
trolled by a Federated State and carrying on business only within thas 
State or co-operative societies, anid of corporations, whether trading 
or not, with objects not confined to.one Unit, but not including 
universities, 

57. Banking. 

68. Cheques, bills of exchange, promissory notes and other like 
instruments, 

50. Patents, copyright, inventions, designs, trademarks and 
merchandise marks. 

@Q-.Ancient and Historical Monuments: archaeological sites and 


remalne. 

61. Establishment of standards of weight and measure. 

62. Opium, so far as regards cultivation and manufacture, cr sale 
for export, 

63:, Petralewm and other liquids and substances declared by Federal 
Law to be dangerously inflammable, so far as regards possession, 
storage and transport. 

64. Development of industries where development under Federal 
control is declared by Federal Law to be expedient in the public 
interest. 

65. Regulation of labour and safety in mines and oilfields, 

lation of mines and oilfields and mineral development to 
phaser crear such- regulation and development under Jederal 
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contro: is deciared by Hederal Law to be expedient in the public 
mterest. 

67. Extension of the powers and. jurisdiction of methbers of u 
police force belonging to any part of a Governor’s Province or Chief 
Commissioner’s Province to any area in another Governor’s 
Province or Chief Commissioner’s Province, but not so as to euable 
the police of one part to exercise powers and jurisdiction elsewhere 
without the consent of the Government of the Province or the Chuet 
Commissioner, as the case may be; extension of the powers and juris- 
diction of members of a polive force belonging to any Unit to railway 
areas outside that Unit. 

68, All Federal elections; and Election Commission to superintend, 
direct und control all Federal and Provincial elections. . 

69. The salaries of the Iederal Ministers and of the Chairman and 
Vice-Chairman of the Council of States and of the Speaker and Deputy 
Speaker of the House of the People; the salaries, allowances and pri- 
vileges of the members of the Federal Parliament. 

70. The enforcement of attendance of persons for giving evidence 
or producing documents before committees of the Federal Parliament. 

71. Duties of customs jucliding export duties. 

72, Duties of excise on tobacco and other goods manufactured or 
produced in India except— 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs and narcotics ; 
non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol, or any 
substance included 1m sub-paragraph (b) of this ontry. 

73. Corporation tax. 

74, State lotteries. 

75, Migration from one Unit to another. 

76. Jurisdiction and powers of all courts, with respect to any of the 
matters in this list. 

77, Taxes on income other than agricultural income. 

78. Taxes on the capital value of the assets, exclusive of agricultural 
land, of individuals and companies; taxes on the capital of the com- 
panies. ine 
79. Duties in respect of succession to property other than agri- 
cultural land, 

80. Estate duty in respect of property other than agricultural land. 

81. The rates of stamp duty in respect of bills of exchange, 
cheques, promissory notes, bills of lading, letters of credit, policies 
of insurance, transfer of shares, debentures, proxies and receipts. 


82. Terminal taxes on goods or passengers, carried by railway or 
air: taxes on railway fares and freights. 


83. The development of inter-Unit waterways for purposes of 
flood control, irrigation, navigation and hydro-electric power. 
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84. Inter-Unit trade and commerce. 

85. Fishing and fisheries beyond territorial waters. 

86. Federal manufacture and distribution of salt; regulation and 
control of manufacture and distribution of salt by other agencies, 

Note.—A section should be incorporated in the constitution itself 
prohibiting the imposition of any duty or tax on salt. 

87. Fees in respect of any of the matters in this list, but not in- 
cluding fees taken in any Court. 

List IJ—Provinctan Lecisuative List 

1. Public order (but not including the use of naval, military or air 
forces. in aid of the civil power); the administration of justice; con- 
stitution and organisation of cll courts, except the Supreme Court, 
and fees taken therein; preventive detention for reasons connected with 
the maintenance of public order; persons subjected to such detention. 

2. Jurisdiction and powers of all courts except the Supreme Court, 
with respect to any of the matters in this list; procedure in Rent and 
Revenue Courts. 

8. Police, including railway and village police. 

4, Prisons, reformatories, Borstal institutions and other institu- 
tions of a like nature, and persons detained therein; arrangements with 
other Units for the use of prisons and other institutions, 


5. Public debt of the Province. 

6. Provincial Public Services and Provincial Public Service Com- 
missions. 

7, Works. lands and buildings vested in or in the possession of the 
Province. 

8. Compulsory acquisition of land except for the purposes of the 
Federation. 

9. Libraries, museums and other similar institutions controlled or 
tinanced by the Province. 

10, Elections to the Provincial Legislature and of the Governors 
of the provinces subject to the provisions of paragraph 68 of List I. 

11. The salaries of the Provincial Ministers, of the Speaker and 
Deputy Speaker of the Legislative Assembly, and, if there is a J.egis- 
lative Council, of the Chairman and Deputy Chairman thereof; the 
salaries allowances and privileges of the. members of the Provincial 
Legislature; and the enforcement of attendance of persons for giving 
evidence or producing documents before Committees of the Provincia] 
Legislature. 

12. Local Government, that is fo say, the Constitution and powers 
of municipal corporations, improvement trusts, district boards, mining 
settlement authorities and other loca] authorities for the purpose of 
loeal self-government or village administration. 

| 18. Public health and sanitation; hospitals and dispensaries; regis. 
tration of births and deaths. 

14; Pilgrimages, other than pilgrimages to places beyond India. 

15. Burials, and burial and burning grounds. 
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16. Education including Universities other than those specified in 
paragraph 28 of List I. 

17. Communications, that is to say, roads, bridges, ‘ferries, and 
other means of communication not specified in List I; minor railways 
subject to the provisions of List I with respect to such railways; muni- 
cipal tramways ; Yopeways; inland waterways and traffic thereon sub- 
ject to the provisions of List I and List ITI with regard to such water- 
ways; ports, subject to the provisions in List I with regard to major 
ports; vehicles other than mechanically propelled vehicles. 

18. Water, that is to say, water supplies, irrigation and canals, 
drainage and embankments, water storage and water power. 

19. Agriculture, including agricultural education and research, 
protection against pests and prevention of plant diseases; improve- 
ment of stock and prevention of animal diseases; veterinary training 
and practice; pounds and the prevention of cattle trespass. 

20. Land, that is to say, rights in or over land, land tenures, in- 
cluding the relation of landlord and tenant, and the collection of rents; 
transfer, alienation and devolution of agricultural land; improvement 
and agricultural loans; colonization; Courts of Wards; encurabered 
and attached estates, treasure trove, 

21. Forests. 

_ 22, Regulation of mines and oilfields and mineral development sitb- 
ject to the provisions of List I with respect to regulation and develop- 
ment under Federal Control. 

93. Hisheries. 

24. Protection of wild birds and‘ wild animals. 

25. Gas and gasworks. 

26. Trade and commerce within the Province, markets and fairs. 

27. Money lending and money lenders. 


28. Inns and innkeepers. 

29. Production, supply and distribution of goods; development of 
industries, subject to the provisions in List I with respect to the 
development of certain industries under Federal! control. 

80. Adulteration of foodstuffs and other goods. 

81. Weights and measures except establishment of standards. 

82. Intoxicating liquors and narcotic drugs, that is to say, the pro+ 
duction, manufacture, possession, transport, purchase and sale cf in- 
toxicating liquors, opium and other narcotic drugs, but subject, as 
respects cpium, to the provisions of List I and, as respect poisons and 
dangerous drugs, to the provisions of List IT. 


88. Relief of the poor; unemployment. 

34. The incorporation, regulation. and winding-up of. corporations 
not being corporations -specified in List I. or Universities; unincor- 
porated trading, literary, scientific, religious and other societies and 


associations; co-operative societies. 
85. Charities and charitable institutions; charitable and 
endowments, 


religious 
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_ 86. Theatres, dramatic performances and cinemas, but not includ- 
ing the sanction of cinematograph films for exhibition. 
37. Betting and gambling. 
aa Offences against laws with respect to any of thd matters in this 


89. Inquiries and statistics for the purpose of any of the matters in 
this List. 

40. Land revenne, ineluding the assessment and collection of 
revenue, the maintenance of land records, survey for revenue purposes 
and records of rights, and alienation of revenue. 

41. Duties of excise on the following goods manufactured or pro- 
duced in the Province and countervailing dwties at the same or lower 
rates on eimilar goods matrufactured or produced elsewhere in the 
territories of the Hederation— 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and.other narcotic drugs and narcotics ; 
non-narcotic drugs; 

{c) medicinal and toilet preparations containing alcohol or any 
substance included in sub-paragraph (b) of this entry. 

42, Taxes on agricultural income. 

43. Taxes on lands and buildings, hearths and windows. 

#4. Duties in reapect of succession to agricultural land. 

46, Estate duty in respect of agricultural land. 

46. Taxes on mineral rights, subject to any limitations imposed by 
any Act of the Federal Parliament relating to mineral developmenit. 

47. Capitation taxes. 

48. Taxes on professions, trades, éallings and employments, 

49, Taxes on animals and boats 

50. Taxes on the sale of goods and on advertisements. 


51. Taxes on vehicles suitable for use on roads, whether mechani: 
cally propelled or not, including tramcars. 


52. Taxes on the consumption or sale of electricity. 

53, Cesses on the entry of goods into a local area for consumption, 
use or sale therein. 

54. Taxes on luxuries, including taxes on entertainments, amuse 
ments, betting and gambling. 

55. The rates of stamp duty in respect of documents other than 
those specified in the provisions of List I with regatd fo ratés of 
stamp duty. 

56. Dues on passengers and goods carried on inland water-ways 

57. Tolls. 

58. Fees in respect of any of the matters in this List. but net in- 
cluding fees taken in any Court. 
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Last III.—Concugrenr Lectsiative. List 

1, Criminal Law, including all matters included in the Indian Penal 
Sede at the date of commencement of this Constitution, but excluding 
offences against laws with respect to any of the matters specified in List 
I or List IT and excluding the use of the naval, military and air forces 
in aid of the civil power. 

2. Criminal Procedure, including all matters included in the Code 
of Criminal Procedure at the date of commencement of this Conszituticn 

3. Removal of prisoners and accused persons from one Unit to 
another Unit. 

4, Civil Procedure, including the law of Limitation and all matters 
included in the Code of Civil Procedure at the date of commencement 
of this.Constitution ; the recovery in a Governor’s Province or a Chief 
Commissioner's Province of claims (in respect of taxes) and other public 
demands, including arrears of land revenue and sums recoverable a3 s7h 
arising outside that Province. 

5. Evidence and oaths; recognition of laws, public acts and records 
and judicial proceedings. 

6. Marriage and divorce ;,imfants and. minors; adoption. 

7. Wills, intestacy, and succession, save as regards agricultural land. 

8.' Transfer of property other than agricultural land ; ; Registration of 
deeds and documents. 

9. Trusts and Trustees. 

10. Contracts; ineluding partnership, agency, contracts of carriage, 
and other special forms of contracts, but-not including contracts relating 
to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency. 

13. Administrators-genera] and official trustees. 

14. Stamp duties other than duties or fees collected by means of 
judicial stamps, but not including rates of stamp duty. 

15. Actionable wrongs, save in so far as included in laws with 1es- 
pect to any of the matters ‘specified in List II. 

16. Jurisdiction and powers of all courts, except the Supreme Court, 
with respect to any of the matters in this List. 

17. Legal, medical and other professions. 

18. Newspapers, books and printing presses, 

19. Litinacy and mental deficiency, including places for the reception 
or treatment of lunatics and mental deficients. 

2U. Poisons and dangerous drugs. 

$1. Mechanically propelled vehicles. 


22. Boilers. 
23. Prevention of cruelty to animals. 


24. Vagrancy; nomadic and migratory tribes, 
25. Tactories. 
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26. Welfare of labour; conditions of labour; provident funds; 
employers’ liability and workmen's compensation; health insurance, 
including invalidity pensions; old age pensions. 


27. Unemployment and social insurance. 
28.-Trade Union; industrial and labour disputes. 


29. The prevention of the extension from one unit to another of 
infectious or contagious diseases or pests affecting men, animals or 
plants. 


30. Electricity. 


31. Shipping and navigation on inland waterways as regards 
mechanically propelled vessels, and the rule of the road on such water- 
ways, and the carriage of passengers and goods on inland waterways 
subject to the provisions of List 1 with respect to Federal waterways. 


32. The sanctioning of cinematograph films for exhibition. 


33. Persons subjected to preventive detention under federal 
authority. 


34. Economic and social. ‘planning. 


35, Inquiries and statistics for the purpose of any of the matters in 
this List. 


36. Fees in respect of any of the matters in this List, but not in- 
cluding fees taken in any Court. | 
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‘REPORT OF THE PROVINCIAL CONSTITUTION COMMITIEE* 


Principles of a Model Provincial Constitution 
{As adopted by the Constituent Assembly during July, 1947 Session) 


PART I 
GOVERN ORS’ PROVINCES 


re re re 


CHAPTER I 
The Provincial Executive 


1, Governor.—For each Province there shall be a Governor to be 
‘ elected directly by the people on‘the basis of adult suffrage. 


[Note.—The Committee were of the opinion that the election of 
‘the Governor should, as far as;possible, synchronize with the general 
‘election to the Provincial Legislative Assembly. This may be difficult 
to provide by statute, because the Legislative Assembly may be dis- 
solved in the middle of its term.} 


2. Term of Office.—(1) The Governor shall hold office for a term 
of four years, except in the event of death, resignation or removal. 


(2) The Governor may be removed from office for stated mig- 
‘behaviour’ by impeachment, the charge to be preferred by the Pro. 
-vincial Legislature, or where the Legislature is bicameral, by the Lower 
‘House of the Provincial Legislature, and to be confirmed by the Upper 
House of the Federal “Parliament after investigation by a special com- 
‘mittee of that House, the resolution in each case to be supported by not 
less than two-thirds of the total membership of the House concerned. 


(3) The Governor shall be eligible for re-election once, but only 
onoe. 


3. Deputy Governor.—There shall be a Deputy Governor for every 
provines. He will be elected by the Provincial Legislature on the system 
-of proportiorfal representation by single transferable vote after every 
general election. The Deputy Governor will fill a casual vacancy in the 
-office of the Governor for the remainder of the term of office of the Gover- 
nor and ho will also act for the Governor in his absence. 


4. Age qualifications.—(1) Every citizen of the Federation of India 
who has reached his 35th year of age shall be eligible for election as 
‘Governor. 

(2) No person holding any office or position of emolument in the 
‘regular services of the Provincial Government or the Union Government 
‘or any local authority subordinate to the same shall be eligible for eleo- 
‘tion as Governor. 


a a a a a 
*For the Report as presented tothe Assembly please refer to pp. 34—41 of 
Reports of Committees ‘( First Serres ). 
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5, Disputes regarding election.—Disputes regarding the election of a 
Governor shall be enquired into and determined by the Supreme Court. 
of the Federation. 


6. Conditions of Governor’s office.—(1) The Governor shall not. 
be a member of the Provincial Legislature and if a member of the. 
Provinoial Legislature be elected Governor, he shall be deemed to have 
vacated his seat in that Legislature. 


{Z) The Governor shall not hold any other office or position of 
emolument. 


(3) The Governor shall have an official residence and shall receive 
such emoluments and allowances as may be determined by Act of the. 
Provincial Legislature and until then such as are prescribed in. 
Schedule..... . 


(4) The emoluments and allowances of the Governor shall not be 
diminished during his term of office. 


7. Executive authority of Province—The executive authority of. 
the Province shall be exercised by the Governor either directly or 
through officers subordinate to him; but this shall not prevent the. 
Federal Parliament or the Provincial Legislature from conferring 
functions upon subordinate authorities, nor shall it be deemed to transfer: 
to the Governor any functions conferred by any existing Indian law om 
any court, judge or officer or local or other authority. 


8. Extent of the Executive authority of Province.—It shall be com- 
petent for a Province, with the previous sanction of the Federal Govern- 
ment, to undertake, by an agreement made in that behalf with any 
Indian State, any legislative, executive or judicial functions vested in: 
that State, provided that the agreement relates to a subject included. 
in the Provincial or Concurrent Legislative List. 


On such an agreement being concluded, the Province may, subject: 
to the terms thereof, exercise the legislative, executive or judicial func- 
tions specified therein through the appropriate authorities of the Pro- 
vince. 


8A. Subject to the provisions of the Constitution, and of any special’ 
agreemefit referred to in Clause 8, the executive authority of each Pro- 
vince, shall extend to the matters, with respect to which the Provincial 
Legislature has power to make laws. 


[Note.—The reference to special agreements in this provision requires- 
a word of explanation. It is possible that in the future there may be 
Indian States or groups of Indian States desiring to have a common. 
administration with a neighbouring Province in certain specified matters. 
of common interest. In such cases, the Rulers concerned may by a. 
special agreement cede the necessary jurisdiction to the Province. 
Needless to say, this will not interfere with the accession of the State. 
or States concerned to the Federation, because the accession to the Fede- 
ration will be in respect of Federal subjects, whereas the cession of 
jurisdiction contemplated here is in respect of Provincial subjects.] 


9, Council of Ministers.There shall be a council of ministers to 
id and advise the Governer in the exercise of his functions except in 
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-#0 far as he is by or under this Constitution required to exercise his fune- 
‘tions or any of them in his disoretion. 


[Note.—For the most part, the Governor will act on advice, but 
-he is required to act in his discretion in the following matters :— 


(1) the prevention of any grave menace to the peace and tran- 
quillity of the Province or any part thereof [clause 15 (2) of this Part], 


(2) the summoning and dissolving of the Provingial Legislature 
(clause 20 of this Part), 


(3) the superintendence, direction and control of elections [clause 
22 proviso (2) of this Part], 
(4) the appointment of the Chairman and the members of the Pro- 


vincial Public Service Commission and of the Provincial Auditor General 
(Part ITT). 


It is to be noted that the Governor, under the proposed Constitu- 
tion, is to be elected by the people, so that he is not likely to abuse his 
“* discretionary ”’ powers.] 

10. If any question arises whether a matter is one for the Governor’s 


discretion or not, the decision of the Governor in his discretion shall be 
final. 


11. The question whether any, and, if so, what advios was tender- 
‘ed by the ministers to the Governor shall not be enquired into in any 
eourt. 


12. Other provisions as to ministers.—The Governor’s ministers 


‘shall be chosen and summoned by him and shall hold office during his 
pleasure. 


13. (1) A minister who for any period of six consecutive monthe 


is not a member of the Provincial Legislature shall at the expiration 
of that period cease to be a minister. 


(2) The salaries of ministers shall be such as the Provincial Legis 
lature may from time to time by Act determine, and, until the Pro- 
vinoial Legislature so determine, shall be determined by the Governor : . 


Provided that the saJary of a minister shall not be varied during 
‘his term of office. 


14, Conventions of responsible Government to.be observed.—In the 
‘appointment of his ministers and his relations with them, the G -ernor 
‘shall be generally guided by the conventions of responsible Gove.nment 
as set out in Schedule. .... but the validity of anything done by 
the Governor shall not be called in question on the ground that it was 
‘done otherwise than in accordance with these conventions. 


[Note.—Schedulé . .-. . will take the place of the Instrument of 
Instructions now issued to Governors. ] 


15, Special responsibilities of Governor.—(1) Where the Governor 
of a Province is satisfied in his discretion that a grave situation has arison 
which threatens the peace and tranquillity of the Province and that it 
is not possible to carry on the Government of the Province with the 
advice of his Ministers in accordance with the provisions of Section 9 he 
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may, by Proclamation, assume to himself all or any of the functions. 
of Government and all or any of the powers vested in or exercisable: 
by any Provincial body or authority ; and any such Proclamation may 
contain such incidental and consequential provisions as may appear 
to him to be necessary or desirable for giving effect to the objects of the- 
Proclamation, including provisions for suspending in whole or in part 
the operation of any provisions of this Act relating to any Provincial: 
body or authority: 


Provided that nothing in this sub-section shall authorise the Gover-. 
nor to assume to himself any of the powers vested in or exercisable by a 
High Court, or to suspend, either in whole or in part, the operation of 
any provision of this Act relating to High Courts. 


(2) The Proclamation shall be forthwith communicated by the: 
Governor to the President of the Union, who may thereupon take 
such action as he considers appropriate under his emergency powers. 


(3) The Proclamation shall cease to operate at the expiration of two- 
weeks, unless revoked earlier by the Governor himself or by the President. 
of the Union. 


16. Advocate-General for Provinee—(1) The Governor shall 
appoint a person, being ong qualified to bé.a judge of a High Court, to 
be Advocate-General for the Province to give advice to the Provincial 
Government upon legal matters. 


(2) The Advocate-General shall retire from office upon the resigna- 
tion of the Prime Minister, but may continue to carry on his duties until 
a new Advocate-General shall have been appointed. 


(3) The Advocate-General shall receive such remuneration as the: 
Governor may determine. 


17, Conduct of business of Provincial Government.—All executive 
action of the Government of a Prevince shall be expressed to be taken 
in the name of the Governor. 


18. Rules of Business—The Governor shall make rules for the 


more convenient transaction of the business of the Provincial Govern- 
ment and for the allocation of duties among Ministers. 


CHAPTER II 
The Provincial Legislature 
19. Constitution of Provincial Legislatures.—(1) There shall for 
every Province be a Provincial Legislature which will consist of the 
Governor and the Legislative Assembly ; in the following Provinces, 


there shall, in addition, be a Legislative Council (here enumerate those 
Provinces, if any, which desire to have an Upper House). 


(2) The representation of the different territorial constituencies in 
the Legislative assembly shall be on the basis of population and shall 
be on a soale of not more than one representative for every lakh of the 
population, subject to a minimum of 60 for any Province, and a maximum 
of 309. 
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The elections to the Legislative Assembly shall be on the basis of 
adult suffrage, an adult being a person of not less than 21 years of age. 


(3) Every Legislative Assembly of every Province, unless sooner 
dissolved, shall continue for four years from the date appointed for its. 
first meeting. 


(4) In any Province where the Legislature has an Upper House, 
the composition of that House shall be as follows :— 


(2) The total numerical strength of the Upper House should not 
exceed 25 per cent. of that of the Lower House. 

(6) There should be within certain limits functional representa- 
tion in the Upper House on thé lines of the Irish Constitution, 
the distribution being as follows :— 


one-half to be elected by functional representation on the Irish. 
model ; 


one-third to be elected by the Lower House by proportional re- 
presentation ; 


one-sixth to be nominated by the Governor on the advice of his. 
ministers. 


[Note.—Under the existing Constitution, Madras, Bombay, Bengal,. 
the U. P., Bihar and Assam have 2 Houses and therest 1. It was agreed 
that the members of the Constituent Assembly from each Province 
should vote separately and decide whether an Upper House should be 
instituted for the Province. There is to be no special representation 
in the Legislative Assembly either for universities, or for labour, or for 
women. ] : 

20. Composition of Provincial Legislatures, ete-—-The provisions. 
for the meeting, prorogation and dissolution of the Provincial Legisla- 
ture, the relations between the two Houses (where there are two Houses), 
the mode of voting, the privileges of members, disqualification for mem- 
bership, parliamentary procedure, including procedure in financial 
matters, etc., shall be on the lines of the corresponding provisions in the: 
Act of 1935, with the following changés in the provisions of section 71 
of the Government of India Act, 1935— 


‘For sub-sections (3) and (4) of section 71 of the Government of 
India Act, 1935, substitute the following :— 


“The powers, privileges and immunities of the members of the 
Legislature of the Province shall be such as are declared by the Provincial 
Legislature and until so declared shall be those of the members of Com- 
mons of the House of Parliament of the United Kingdom and of its 
members and committees at the establishment of this Constitution ”’ 


20A. (1) The validity of any proceedings in 4 Provincial Legislature 
shall not be called in question on the ground of any alleged irregularity 
of procedure. 


(2) No officer or other member of & Provincial Legislature in whom 
powers are vested by or under this Act for regulating procedure or the 
conduct of business, or for maintaining order, in the Legislature shall be 
subject to the jurisdiction of any court in respect of the exercise by 

im of those powers. 
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*21, Language.—In the Provincial Legislature, business shall be 
transacted in the Provincial language or languages or in Hisdustani 
(Hindi or Urdu) or in English. Tho Chairman (where there is an 
Upper House) or the Speaker, as the case may be, shall make arrange- 
ment for giving the House, where he thinks fit, » summary of the 
speech in a language other than that used by the member and such 
summary shall be included in the record of the proceedings of the House. 

22. Franchise for the Provincial Legislature.—For the first election 
of the Provincial Legislature under this Constitution, the constituencies, 
qualifications of voters and other particulars shall be such as may be 
prescribed in the Schedule to this Constitution. 

The Provincial Legislature may from time to time, in accordance ~ 
with the procedure for amending the Provincial Constitution, make pro- 
visions with respect to all or any of the following matters, that is to say, 

(2) the delimitation of territorial constituencies ; 

(5) limitations to adult franchise Gn grounds of non-residence or 
personal disabilities not based on birth, race, religion or 
community, and the preparation of eleotoral rolls ; 

(c) the qualifications for. bsing elected as a member of either 
House ; 

(d) the filling of casual vacancies in either House ; 

{e) the conduct of elections under this Constitution and the methods 
of voting therant ; 

(f) the expenses of candidates at such elections ; 

(g) corrupt practises and other offences at or in connection with 
such elections ; 

(h) the decision of doubts and disputes arising out of or in cons 
nection with such elections ; 

(i) matters ancillary to any such matter as aforesaid : 

‘Provided 

(1) that no member of the Lower House shall be less than 25 
years of age and no member of the Upper House shall be 
less than 35 years of age ; 

(2) that all provisions under clause 22 (a) to (i) will be made 
on the principles and in conformity with the instructions 
laid down in the schedule annexed hereto so as to maintain 
uniformity in these matters throughout the Indian Union, 


CHAPTER II 


Legislative powers of the Governor 


28. (1) If at any time when the Provincial Legislature is not in 
‘session, the Governor is satisfied that circumstances exist which render 
it necessary for him to take immediate action, he may promulgate such 
ordinances as the circumstances appear to him to require. 


*Consideration of this clause was held over. 
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(2) An ordinance promulgated under this clause shall have the 
*same force and effect as an Act of the Provincial Legislature assented 
to by the Governor, but every such ordinance— 

(a) shall be laid before the Provincial Legislature and shall cease 
to operate at the expiration of six weeks from the re-assembly 
of the Provincial Legislature, or if before the expiration of 
that period resolutions disapproving it are passed by the 
Legislature, upon the passing of the second of those resolu- 
tions ; and 

(6) may be withdrawn at.any time by the Governor. 

(3) If and in so far as an ordinance under this clause makes any 
provision which the Provincial Legislature would not under this Consti- 
tution be competent to enact, it shall be void. 

fNote.—The ordinance-making power has been the subject of great 
criticism under the present Constitution. It must however be pointed 
out that circumstances may exist where the immediate promulgation 
of a law is absolutely necessary and there is no time in which to summon 
the Provincial Legislature. In 1925, Lord Reading found it necessary 
to make an ordinance abolishing thé dotton excise duty when such action 
was immediately and imperatively recitired in the interests of the country. 
The Governor who is elected by the pecple and who has normally to act 
on the advice of ministers responsible to the Legislature is not at all 
likely to abuse any ordinance-making power with which he may be 
invested. Hence the proposed provision. ] 

24. The Governor of a Province in which the legislature consists of 
-@ single chamber shall have. the right to return at his discretion a Bill 
passed by the legislature for reconsideration and may suggest amendments, 
If the Bill is passed again by the legislature with or without amend- 
ments, he shall assent to it. 


CHAPTER IV 
Excluded and Partially Excluded Areas 


(The provisions of this Chapter cannot be framed until the Advisory 
Committee has reported.] 


PART If 
THE PROVINCIAL JUDICIARY 


1, The provisions of the Government of India Act, 1935, relating 
to the High Court should be adopted mutatis mutandis ; but judges should 
be appointed by the President of the Federation in éonsultation with 
the Chief Justice of the Supreme Court, the Governor of the Province 
and the Chief Justice of the High Court of the Province (except when 
the Chief Justice of tha High Court himialf is to b3 appointed) : 


Provided that 


(2) all the High Courts in the Union of India shall have right to 
issue prerogative writs or any substituted remedies therefor 
throughout the area subject to the appellate jurisdiction ; 
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(6) the restriction as to jurisdiction in revenue matters referred to- 
in section 226 of the Government of India Act, 1935, shall 
no longer apply to the High Courts ; and 

(c) in addition to the powers enumerated in section 224 of the 
Government of India Act, 1935, the High Courts shall have 
powers of superintendence over subordinate courts as under 
section 107 of the Government of India Act, 1915. 


2. The judges of the High Court shall receive such emoluments and. 
allowances as may ‘be determined by Act of the Provincial Legislature: 
and until then such as are prescribed in Schedule........-- 

3. The emoluments and allowances of the judges shall not be dimi-- 
nished during their term of office. 


PART UI 


PROVINCIAL PUBLIC SERVICE COMMISSION AND PROVINCIAL 
, AUDITOR GENERAL 


Provisions regarding Public Service Commissions and Auditors- 
General should be inserted onthe lines of the provisions ofthe Act of” 
1935. Tho appointment of the Chairman and members of each Pro- 
vinoial Public Service Commission and of the Auditor-General should 
be vested in the Governor in his discretion. 


PART IV 
TRANSITIONAL PROVISIONS 


1, Any person holding office as Governor in any province imme- 
diately before the commencement of thi: Constitution may be continued 
as such and when so continued shall be deemed to be the Governor of the 
Province under this Constitution untila successor, duly elected under 
this Constitution, assumes office. 

2. There should be similar provisions, mutatis mutandis, in respect 
of the Council of Ministers, the Legislative Assembly and the Legisla- 
tive Counoil (in Provinces which decide to have an Upper House). 

[Note.—These provisions are necessary in order that there may be 
a Legislature and a Government ready to take over power in each Pro- 
vince as soon as this Constitution comes into force.] 


REPORT OF TBE UNION CONSTITUTION COMMITTEE 
*Memorandum on the Indian Constitution 


(As adopted so far by the Constituent Assembly during July-August 1947 
Session) 


Preamble. We, the people of India, seeking to promote the commo®- 
good, do hereby, through our chosen representatives, enact, adopt and giv® 
to ourselves this Constitution. 


PART 1 
FEDERAL TERRITORY AND JURISDICTION 


1. Name and Territory of Federation--The Federation ‘here by 
established shall be a sovereign independent Republic known as India. 


Save as otherwise provided by or under this Constitution or any treaty 
or agreement, the territories included for the time being in ScheduleI shall 
be subject to the jurisdiction of the Federation. 


[Note.—The structure proposed to be established by this Constitution 
being federal in character, the term Federation has been used.] 


India” has been suggested for the name of the State as being the shortest 
and the most comprehensive. 


The words ‘‘save as otherwise provided By or under any treaty or agrée- 
ment” are necessary, because there may be Indian States which, though un- 
federated and therefore not in the Schedule, mayhave ceded jurisdiction for 
certain special purgses by some treaty or agreement. 


2. Admission of New Territory.—-[he Parliament of the Federation 
may from time to time by Act include new territories in Schedule T upon 
such terms as it think fit. 


{Cf.—Art. IV, Section 3(1), of the Constitution of the U. 8. A. and Section 
121 of the Australian Constitution. The power to admit new States is vested 
in the Congress in the U. 8. A. and in the/\Commonwealth Parliament in Aus- 
tralia. 


As a matter of nomenclature it may be explained that in this draft the 
Legislature of the Federation is referred to as “Parliament” ; Unit Legis- 
Jatures are referred to as ‘Legislatures’, The Federal Parliament consists 
of the President and a National Assembly comprising two Houses | 


3. Creation of New Units and Alteration of Boundaries of Units.— 
The Parliament of the Federation may by Act, with the consent of the Legis- ' 
lature of every Province and the Legislature of every Indian State whose 
boundaries are affected thereby, 


(a) create a new unit ; 

(6) inercase the area of any unit ; 

(c) diminish the area of any unit ; 
(d) alter the boundaries of any unit ; 
{e) alter the name of any Unit; 


* Note—(1)'The Memorandum incorrorotes the amendments introduced by the 
Supplementary Report, dated the 13th Sly, 1047, 

(2) ‘The claures adopted have been printed in italics andthe clauses, the considera- 
tion of which have been held over, or, which have no€ been reached, have been print-- 
edin ordinary type. 

+ Note—(3) The Report as presented to the Assembly appears on pp, 42-63 Reports: 

of Committees (First Series). 
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‘and may with the like consent make such incidental and consequential 
provisions as it may de2m nexessary or proper. 


[Note.—This corresponds to 8. 290 of the Act of 1935, but is wider in that 


it provides for the possibility of Indian State territory being included in a 
Province. ] 


SCHEDULE I 
TERRITORIES SUBJECT TO THE JORISDICTION OF THE FEDERATION 


I. Goveraors’ Provinces. 


Madras, 

Bombay, 

West Bengal, 

The United Provinces, 

Bihar, 

East Punjab, 

The Central Provinoes and Berar, 
Assam, 

Orissa. 

IL. Chief Commissioners’ Provinces. 
Delhi. 
Ajmer-Merwara, 
Coorg 
The Andaman and Nicobar Islands, 
Panth Piploda. 

IIT, Indian States. 


{Here enumerate the acceding or ratifying Indian Stat... 
(1) Single States, 
(2) Groups of States.] 


(The Governors’ Provinces and the Chief Commissioners’ Provinces speo- 
fied in the Schedule will be automatically within the jurisdiction of the Fede- 
ration of India. As regards Indian States, some procedure will have to be 
prescribed for determining which of them are to be included in the Schedule 
initially. Under the Act of 1935, accession was to be evidenced by 
*‘ Instruments ‘of Accession’ executed by the Rulers. If it is considered 


undesirable to use this term or adopt this procedure, some kind of ratification 
may have to be prescribed. 


If any of the Provinces specified in the Schedule should be partitioned 


before the Constitution comes into operation, the Schedule will have to be 
amended accordingly. 


*PART II 


*This Part is subject to the decision of the ad hoc Committee on Citizen- 
ship Clause. 
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CITIZENSHIP 


1. Citizenship —At the date of ccmmencement of this Constitution :— 
every person domiciled in the territories subject to the juris 
diction of the Federation— 


(a) who has been ordinarily resident in those territories for not less 
than five years immediately preceding that date, or 
(b) who, or whose parents, or either of whose parents, was or were born 
in India, 
Shall be & citizen of the Federation : 


Provided that any such perscn keing acitizen of any other State may 
in accordance with Federal law, elect not to accept the citizenship hereby 
conferred. 

ELaplanation— 

For the purposes of this clause— 


“ Domicile” has the same meaning as in the Indian Succession Act, 
1925. 


2, After the commencement of this Constitution— 


(a) every person who is born in the territories subject to the jurisdictior 
of the Federation ; 


(b) every person who is naturalised in) accordance with Federal law 
and 


(c) every perscn, either of whose parents was, at the time of such per- 
son’s birth, a citizen of the Federation ; 


ghall be a citizen of the Federation. 


3. Further provisions governing the acquisition and terminaticn of Federal 
citizenship may be made by Federal Jaw, 


Explanation— 


In this Constitution, unless the context otherwise requires, ‘Federal 
law’ includes any existing Indian..law.as, in force within the territories 
subject to the jurisdiction of the Federation. 


[Note—The provisions regarding citizenship will doubtless rouse keen 
controversy. The present draft is merely meant as a basis for discussion. 
Cf. Art. 3 of the Constitution of the Irish Free State, 1922, which runs-— 


“ Every person, without distinction of sex, domiciled in the area of the 
jurisdiction of the Irish Free State at the time of the coming 
into operation of this Constitution, who was born in Ireland 
or either of whose parents was born in Ireland, or who has been 
ordinarily resident in the area of the jurisdiction of the Irish 
Free State for not Jess than seven years, is a citizen of the Irish 
Free State and shall, within the limits of the jurisdiction of the 


Trish Free State, enjoy the privileges and be subject to the obli- 
gations of such citizenship : 


Provided that any such person being a citizen of another State may elect 
not to accept the citizenship hereby conferred; and the conditions 
governing the future acquisition a1d termination of citizenship 
in the Irish Free State shall be detemined by Jaw’. 

Clause 1 is on the lines of the above provision, except that a pericd of 


five years has been substituted for seven years in accordance with 8. 3 (1)(c) 
of the Indian Naturalisation Act, VII of 1926. 
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The clause has had to be drafted with due regard to the probability 
hat the Federation will not initially exercise jarisidiotion over the whole of 
ndia, 

A person born in India and domiciled in Bombay, who happens to be 
resident in London at the commencement of the new Constitution, will be 
a citizen of the Federation under this clause; but not one domiclied in Sind or 
Baluchistan, if the Federation does not initially exercise jurisdiction there. 
It is, however, open to any person to acquire a new domicile by taking up his 
rixed habitation in a other area bofore tho constitution canes int» operatio.t. 

Under the Indian Succession Act, 1925, every person has a ‘‘domicile 
of origin’, which prevails until he acquires a new domicile. Briefly, his 
domicile of origin is in the country in which at the time of his birth his father 
was domiciled, and he can acquire anew domicile by taking up his fixed 
habitation in another country. There ie also a provision in the Act enabling 
any person to acquire a domicile in British India by making and depositing 
in some office in British India, appointed in this behalf by the Provindial Gov- 
ernment, a declaration in writing of his desire to acquire such domicile ; pro- 
vided that he has been resident in British India for one year preceding the date 
of the declaration. Generally speaking, a wife’s domicile during her marriage 
follows the domicile of he: husband. If any person who is at present domi- 
oiled, say, in Hyderabad, wishes to acquire a domicile, say, in Delhi, before 
the coming into operation cf this Constitution, he can do so either by taking 
up his fixed habitation in Delhi.or by following the procedure prescribed in 
the above provision of the Indian Succession Act, so that at the date of com- 
mencement of the Constitution he will become domiciled “in the territories 
subject to the jurisdiction of the Federation’. 

Glauses 2 and 3 follow the provisions suggested by the ad hoc Committee : 
clause 2 is not necessary, if we are content to leave the matter to Federal law 
under clause 3. In this connection, there is much to be said in favour of the 
view of the Calcutta Weekly Notes : 

“Tt is not possible to define exhaustively the conditions of nationality, 
whether. by birth or naturalisation, by the Constitution. If certain conditions 
are laid down by the Constitution, difficulties may arise regarding the inter- 
pretation of future legislation which may appear to be contrary to or to 
depart in any way from them. For example, the draft of the nationality 
clause placed before the Constituent Assembly lays down that any person 
born in the Union would be a citizen of the Union. But what about a woman 
citizen of the Union marrying an alien national or about an alien woman marry- 
ing a Union national? Would the Union Legislature have power to legislate 
in the first case that the woman would lose her Union nationality or in the 
second case that she would acquire Union nationality (such being the law of 
most of the countries)? These are intriguing questions, but all these things 
have to be pondered before a rigid clause is inserted in the Constitution itself 
It would, in our opinion, therfore, be better to specify who would be citizens. 
of the Indian Union at the date when the Constitution comes into force as in 
the Constitution of the Irish Free State and leave the law regarding nationality 
to be provided for by legislation by the Indian Union in accordance with the 
accepted principles .of Private International Law. ” (Calcutta Weekly Notes, 
Vol. LI, No. 27, May 26, 1947). 

The same journal in two subsequent issues (Vol. LI, Nos. 28 and 29 
June 2, and June 9, 1947) has drawn attention to a host of other questions 
arising out of clause 2 and on the whole it may be better altogether to omit 
that clause, leaving the matter at large to be regulated by Federal law under 


dlause‘3. ] 
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PART III 


FUNDAMENTAL RIGHTS INCLUDING DIRECTIVE PRINCIPLES 
OF STATE POLICY 


1, Fundamental Rights—[Here enumerate the Fundamental rights 
and principles of State policy as passed by the Constituent Assembly.] 


PART IV 
CHAPTER I 
THE FEDERAL EXECUTIVE 


1, Head of thé Federation—(/) The Head of the Federation shall be 
the President (Rashtrapati) to be elected as provided below 
(2) The election shall be by an electoral college consisting of — 
(a) the members of both Houses of Parliament of the Federation, and 


(b) the elected members of the Legislatures of all the Unite or, 
where Legislature is bicameral, the elected members of 
the Lowzr House thereof. 


In order to secure uniformity in the scale of representation of the Units, the votes 
‘of the members of the Unit Legislatures shall be weighted in proportion to the 
population of the Units concerned. 

Explanation—A Unit means .a-Province or Indian State which returna 
in its own individual right members to the Federal Parliament. In Indian States 
which are grouped together for the purpose of. re’urning representatives to the 
Council of States, a Unit means the group 30 formed and the Legislature of the 
Unit means the Legislatures of all the States in that group. 

(3) The election of the President shall be by secret ballot and on the system 
of proportional representation by means of the single trans erable vote. 

(4) Subject to the above provisions, elections for the office of President shal] 
be regulated by Act of the Federal Parliament. 

[NorE.—The provisions about weighting of the votes accdrding to the popula- 
tion of the units is necessary to prevent the swamping of the votes of a large Unit 
by those of a much smaller Unit which may happen to have relatively large 
‘Legislature. The mode of weighting may be illustrated thus. In a Legislature: 
where each legislator represents 1 lakh (100,000) of the population, his vote shall 
count as. eguivalent to 100, that 18, 1 for each 1,000 of the population ; and where 
the Legislature is_such that the legislator represents 10,000 of the population, his 
vote shall count as equivalent to 10 on the same scale.] 

2. Term of Office of President.—(1) The President shall hold office 
Sor 5 years: 

Provided that— 

(a) a President may by resignation under his hand addressed to the 
Chairman of the Council of States and the Speaker. of the House of 
._ the People resign his office ; 
(b) a President may, for violation of the Costitution, be removed from 
office by impeachment in the manner provided in sub-clause (2). 

(2) (a) When a President is to be impeached for violation of the Consti. 
tution, the charge shall be preferred by either House of the Federal Parliament, 
but no proposal to prefer such charge shall be adopted by that House except upon 
a resolution of the House supported by not less than two-thirds of the total member- 
ship of the House. 

(b) When a charge has been so preferred by either House of the Federal 
Parliament the other House shall investigate the charge or cause the charge to be 
investigated and the President shall have the right to appear and to be represented 
at such investigation. . 
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(c) If as a result of the investigation a resolution is passed supported by 
not less than two-thirds of the total membership of the House by which the charge: 
was investigated or caused to be investigated declaring that the charge preferred’ 
against the President has been sustained, the resolution shall have the effect of 
removing the President from his office as from the date of the resolution. 

(3) A person who holds, or who has held, office as President shail be eligible 
for re-election once, but only once. 

_ [NotE.—Sub-clauses (1) (b) and (2) follow Art. 12 (10) of the Irish Consti- 
tution ; sub-clause (3) is also taken from the Irish-Constitution.] 

3. Age Qualification —Every citizen of the Federation who has completed 
the age of thirty-five years and is qualified for election as a member of the House 
of the People shall be eligible for election as President. 

[Note.—This follows Art. II, Section I (5) of the Constitution of the U.S.A. 
and Article 12 (4) of the Irish Constitution.] 

4, Conditions of President’s Office.—(1) The President shall not be a 
member of Parliament or of any Legislature and, if such a member be elected 
President, he shall be deemed to have vacated his seat in Parliament or in the Legts- 
lature concerned. 

(2) The President shall not hold any other office or position of emolument. 

(3) The President shall have an official residence and shall recetve such. 
emoluments and allowances as may. be determined, by Act of the Federal Parlia-. 
ment and until then, such as are prescribed in Schedule 

(4) The emoluments and allowances of the President shall not be diminished: 
during his term of office. 

[Notz.—These follow the provisions of Articles 12 (6) and (11) of the Trish — 
Constitution] 

5. Vacancies ixf the Office of President—Appropriate provision 
should be made for elections to fill vacancies im the office of President, whether 
occurring before, or at, the end of the normal term of an incumbent of that office, 
the detailed procedure for elections being left to be regulated by Act of the Federal 
Parliament : 

Provided: that in the case of a vacancy occurring before the end of the normal. 
term of a particular incumbent, 

(a) the election to fill the vacancy shall be held as soon as possible after, 
and in no case later than six months from, the.date of occurrence of 
the vacancy, and © 

(b) the person elected as President at such election shall be entitled to hold 
office for the full term of five years. 

6. Vice-President—-(1) During the interval between the occurrence of 
@ vacancy in the office of President ahd its filling up by election and when the 
President is unable to discharge his functions owing to absence, illness or any 
other cause, his functions will be discharged by the Vice-President. 

(2) The Vice-President shall be elected by both Houses of the Federal 
Parliament in joint session by secret ballot on the system of proportional repre- 
sentation by means of the single transferable vote and shall be ex-officio President 
of the Council of States and tf a member of the Federal Parliament 1s elected to 
be the Vice-President, he shall vacate his seat as such member. 

(3) During the time the Vice-President is acting in the place of the President, 
the Council may if necessary elect a temporary Chairman. 

(4) The Vice-President shall hold office for 5 years. 
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(5) No person who has not completed the age of 35 years can be elected as 
the Vice-President. 
7. Fanctions of the President.—(1) Subject to the provisions of this 
se embiaa the executive authority of the Federation shall be vested in the 
resident. 


(2) Without prejudice to the generality of the foregoing provision— 
(a) the supreme command of the defence forces of the Federation shall be 
vested in. the President ; 
(b) The power to grant pardons, reprieves, respites, remissions, suspensions 
or commutations of punishment imposed by any Court exercising 


criminal jurisdiction shall be vested in the President in the case 
of convictions— 


(i) for offences against Federal laws relating to matters in respect of which 
the Federal Parliament has, and the Unit Legislature concerned 
has not, the power to make laws; and 


(ii) for all offences tried by Courts Martial. 
Such power may also be conferred on other authorities by Federal Law: 


Provided that nothing in this sub-clause_affects any power of any officer of 
the Armed Forces of the Federation to suspend, remit or commute a sentence passe 
by @ Court Martial. Where any person has been sentenced to death in a province, 
the President shall have all such powers of suspension, remission or commuiation 
of sentence as are vested in the Governor of the Province. 


8. Extent of executive authority of the Federation.—Subject to the 
provisions of this Constitution, the executive authority of the Federation shall 
extend to the matters with respect to which the Federal Parliament has power to 
make laws and to any other matiers with respect to which authority has been con- 
ferred on the Federation by any treaty or-agreement, and shall be exercised either 
through tts own agency or through the units. 


_ 8-A. (1) The Government of the Federation may, by agreement with any 
acceding Indian State but subject to the provisions of the Constitution in regard. 
to the relationship between the Indian Federation and an acceding Indian State, 
undertake any legislative, executive or judicial functions in that State. 


(2) Any such agreement entered into with an Indian State not acceding to 
the Federation shall be subject to the governed by any Act relating to the exercise 
or foreign jurisdiction by the Parliament of the Federation. 


(3) Lf any such agreement covers any of the matters included in an agreement 
between a Province and a State under Clause 8 of the Provincial Constitution, the 
latter, to the extent it is covered by the agreement with the Federation, shall stand 
rescinded and revoked. 


(4) On an agreement under the provisions of sub-clause (1) being concluded, 
the Federation may, subject to the terms of the agreement, exercise the legislative, 
executive or judicial functions specified therein through appropriate authorities. 


9. The executive authority of the Ruler of a Federated State shall continue 
to be exercisable in that State with respect to Federal subjects, until otherwise spro- 
vided by the appropriate Federal authority, in cases where it is considered neves- 
sary. 

[Norm—Like the corresponding provisicn in section 8 (2) of the Act of 1935. 
his clause gives the Rulers of Indian States, who have acceded to the Federation, 
concurrent executive power even in Federal subjects, until otherwise provided by 
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Federal authority. (In this respect, the position of the Provincial units ts rather 
different : these have no executive power in respect of Federal subjects save as gwen 
by Federal law.) Such a clause is necessary, for, otherwise, all statutory powers 
in reapect of Federal subjects will come to an end in the acceding States upon the 
commencement of this Constitution.] 

10. Council of Ministers—There shall be a council of Ministere with 
the Prime Minister at the head, to aid and advise the President in the exercise of 
his functions. The Prime Minister shall be appointed by the President and the 
other Ministers shall be appointed by the President on the advice of the Prime 
aes The Council shall be collectively responsible to the House of the 

eople. 

11. Advocate-General fot the Federation—The President shall 
appoint g person, being one qualified to be appointed a judge of the Supreme 
Oourt, to be Advocate-General for the Federation, to give advice to the Federal 
Government upon legal matters that may be referred or assigned to him, by the 
President and to exercise the powers and discharge the duties vested in him 
under this Act or under any Federal law ; and in the performance of his duties, 
the Advocate-General shall have right of audience in all courts situated in the 
territories of the Federation. The Advocate General shall hold office during the 
pleasure of the President and shall receive such remuneration as the President 
‘may determine. 

12, Conduc’ of Business of the Fedeval Government —All executive 
nt of the Federal Government shall be eupressed to be taken in the name of the 

resident. 


CHAPTER II. 
THE FEDERAL PARLIAMENT 


13. Constitution of the Feder! Parliangat—The legislative power 
of the Federation shall be vested inthe Parliament of the Federation which shall 
consist of the President and two Houses, the Council of Slates and the House of 
ithe people. 


14, (1) (a) The strength of the Council, of States shall be so fixed as not to 
exceed one half of the strength of the House of the People. Not more than 25 mem- 
bers of the Council shall be returned by functional constituencies or panels conati- 
tuted on the lines of the provisions in section 18 (7) of the Irish Constitution of 
1937. The balance of the members of the Council shall be returned by consit- 
tuencies representing Units on a scale to be worked out in detail : 


Provided that the total representation of Indian States does not exceed 40 
-per cent. of this balance. 


Explanation A Unit means a Province or Indian State which returns in 
‘tis own individual right members to the Federal Parliament. In the case of Indian 
States which are grouped together for the purpose of returning representatives to 
the Council of States a Unit means the group so formed. 


(b) The representatives of each Unit in the Council of States shall be elected 
‘by the elected members of the legislature of such Unit and in cases where 
a legislature consists of two Houses by the elected members of the Lower House 
of that legislature. 


(c) The strength of the House of the People shall be so fixed as not to exceed 
500. The Units of the Federation, whether Provinces, Indian States or growps 
of ™ndiaw S'ates, shall be divided into constituencies and the number of represen- 
datives allotted to each constituency shall be so determined as to ensure that there 
sha be not less than one representative for every 750,000. of the population and 
not more than one representative for every 500,000 : 
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Provided that the ratio of the total number of Indian States representatives 
to their to‘al population shall not be in excess of the ratio of the total number of 
representatives for the Provinces to their total population. 


(d) The ratio between the number of members to be elected at any time for each 
constituency and the population. of that constituency, as ascertained at the last 
preceding census shall, as far as practicable, be the same throughout the territories 
of the Federation. 


(0) The fixing of the actual strength of the Council of States and of the House 
of the People, the distribution of the strength so fixed amonga! the Units of the 
Federation, the determination of the num):r, nuture and constitution of functional 
panels or constituencies for the Coun:tl of States, the manner in which the smaller 
States should be grouped into Units for purposes of election to the two Houses, the 
principles on which territorial constituencies to the two Houses should be delimited 
and other ancillary mutters shall be referred back to and investigated by the Union 
Constitution Committee. After such investigation , the Union Constitution 
Committee shall submit to the President of the Constituent Assembly its recommen- 
dations as to the provisions relating 1a these matters which should be inserted in 
the draft text of the Union Constitution. 


(2) The said representatives shall be chosen in accordance with the provisions 
tn that behalf contained in Schedule 


Provided that the elections to the House of the people shall be on the basis 
of adult suffrage. 

(3) Upon the completion of each decennial census, the representation of thé 
several Provinces and Indian States or groups of Indian States in the two Houses 
shall be readjusted by such authority, in such manner, and from such time as the 
Federal Parliament may by Act determine, 


(4) The Council of States shall be a permanent tody not subject to dissolu- 
tion, but as near as may be one-third of the members thereof shall retire in every 
second year in accordance with the provisions in that behalf contained in Sche- 
dule- 

(5) The House of the People, unless sooner dissolved, shall continue for four 
years from the date appointed for its first meeting and no longer, and the expira- 
tion of th: atti p2riad of four yrars shill op:rat: as a dissolution of the 
House: 


Provided that the said period’ may, during an emergency, be extended by the 
President for a period not exceeding one year at a time and not exceeding in any 
case beyond the period of six months from the expiry of the period of the emergency. 


15. There should be the usual provisions for the summoning, prorogation and 
dissolution of Parliament, for regulating the relations between the two Houses, 
the mode of voting, privileges of members, disqualification for membership, Parlia- 
mentary procedure, including procedure in financial matters. In particular, 
money Bills must originate in the Lower House, The Upper House should have 
power to suggest amendments in money Bills ; the Lower House would consider 
them and thereafter, whether they accept the amendments or not, the Bill as amen- 
ded (where the amendments are accepted) or in its original form (where the amend- 
ments are not accepted) shall be presented to the President for assent and upon his 
assent, shall become law. IPf there is any difference of opinion as to whether a 
Bill is a money Bill or not, the decision of the Speaker of the House of the People 
should be final, Except in the case of money Bille both the Houses should have 
equal powers of legislation and deadlocks should be resolved by joint meetings 
of the two Houses. Bills, other than money Bills, presented to the President 
for assent may be returned by him to the Federal Legislature for re-consideration, 
but no such return shall be made later than six weeks after the passing of the Bills 
by the Assembly. 
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16. Language,—In the Federal Parliament, business shall be transacted 
in Hindustani (Hindi or Urdu) or English, provided that the Chairman or the 
Speaker, as the case may be, may permit any member who cannot adequately 
express himself in either language to address the House in his mother tongue. 
The Chairman or the Speaker, as the case may be, shall make arrangements 
for giving the House, whenever he thinks fit, a summary of the speech in a 
language other than that used by the member and such summary shall be in- 
cluded in the record of the proceedings of the House. 


Notse.—This follows the corresponding provisions in the Constitutuent. 
Assembly Rules.] , 


CHAPTER III. 
LEGISLATIVE POWERS OF THE PRESIDENT. 


17. Power Of President To Promulgate Ordinances During recess 
of Parliament.—(1) If at any time when the Federal Parliament is not in session 
the President is satisfied that circumstances exist which render it necessary for 
him to take immediate action, he may promulgate such ordinances as the cir- 
cumstances appear to him to require. 


(2) An ordinance promulgated under this section shall have the same force 
and effect as an Act of the Federal Parliament assented to by the President, but 
every such ordinance— 


(a) shall be laid before the Federal Parliament and shall cease to operate 
at the expiration of siz weeks from the reassembly of the Federal 
Parliament, or, if before the eapiration of that period resolutions 
disapproving it are passed by both Houses, upon the passing of 
the second of those resolutions; and 


(b) may be withdrawn at any time by the President. 


(3) If and so far as an ordinance under this section makes any provision. 
which the Federal Parliament would not under this Constitution be competent to- 
enact, it hall be void, 


{Note.—The ordinance-making power has been the subject of great criticism. 
under the present Constitution. It must however be pointed out that circumstances: 
may exist where the immediate promulgation of a law is absolutely necessary and 
there-is no time in which to summon the Federal Parliament. In 1925, Lord 
Reading found it necessary to make an ordinance suspending the cotton excise 
duty when such action was immediately and imperatively required in the interests 
of the country. A democratically elected President who has moreover to act on 
the advice of ministers responsible to Parliament is not at all likely to abuse any 
ordinance-making power with which he may be invested. Hence the proposed 
provision. ] 


CHAPTER IV. 
THE FEDERAL JUDICATURE. 


18. Supreme Court..—There shall be a Supreme Court with the consti- 
tution, powers and. jurisdiction recommended by the eu hoc Committee on the 
Union Judiciary, except that a judge of the Supreme Court shall be appointed 
by the President after consulting the Chief Justice and such other. judges of the 
Supreme Court as also such judges of the High Courts as may be necessary for 
the purgose. 

Provision shall also be made for the removat of Judges of the Supreme Court 
on the following Lines —— 
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A judge of the Supreme Court of India shall not be removed from his office 
except by the President on an address from both the Houses of Parliament of thé 
Union in the same session for such removal on the ground of proved misbehaviour 
or-incapacity. Further provision may be made by Federal law for the procedure 
to be adopted in this behalf. 


_{Nore.The ad hoc Committee* on the Supreme Court has observed that tt 
will not be expedient to leave. the power of appointing judges of the Supreme 
Court to the unfettered discretion of the President of the Federation. They have 
suggested two alternatives, both of which involve the setting up of a special panel 
‘of eleven members. According to one alternative, the President, in consultation 
with the Chief Justice, is to nominate a person for appointment as puisine judge 
and the nomination has to be confirmed by at least seven members of the panel. 
According to the other alternative, the panel should recommend three names, out 
of which the President, in consultation with the Chief Justice, is to select one 
for the appointment. The provision suggested in the above clause follows the 
decision of the Union Constitution Committee.) 


CHAPTER V. 
AUDITOR-GENERAL OF THE FEDERATION. 


_ 19. Auditor-General-—There shall be an Auditor-General of the Federa- 
tion who shall be appointed by the President and shall only be removed from office 
in like manner and on the like grounds as @ juage of the Supreme Court. 


20. Function of Auditor-General—The duties and powers. of the 
Se ae asi shall follow the lines of the corresponding provisions in the Act 
of 1935. 
CHAPTER, VI. 


SERVICES 


‘21, Pustic Srrvice Commisston.---Lhere shall be a Public Service Commis: 
sion for the Federation whose composition and functions shall follow the lines of 
the corresponding provisions in the Act of 1935, except that the appointment of 
Chairman and the members of the Commission shall be made by the President 


22. Provisions should be made for the creation of All-India Services whose 
recruitment and conditions of service will be required by Federal law. 


CHAPTER VII. 
ELECTIONS 


23. Elections to the Federal Parliament, Subject to the provisions of 
this Constitution, the Federal Parliament may, from time to time, make provi- 
sion with respect to all matters relating to or connected with elections to either House 
of the Federal Legislature including the delimitation of constituencies : 


Provided that until such provision is made, all elections shall be held in accor- 
dance with the provisions of Schedule and the constituencies shall be those 
set out in Schedule 

24. Superintenrence, direction and control of elections—The superin- 
tendence, direction and control of all Federal elections, held under this 
Constitution, including the appointment of election tribunals for decision of doubts 
and disputes arising out of or in connection with such elections, shall be vested 
in a Commission to be appointed by the President. 


*For Committes’s Report see Appondix. 
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PART V 
DISTRIBUTION OF LEGISLATIVE POWERS BETWEEN THE FEDERATION 
AND THE UNITS 


The provisions to be inserted under this head will depend upon the deci- 
sions thatmay be taken upon the report of the Union Powers Committee. 
The Union Constitution Committee has, however, decided that 


' (1) the Constitution should be a Federal structure with a strong 
Centre ; 


(2) there should be three exhaustive legislative lists, viz., Federal, 
Provincial and Concurrent, with residuary powers to the 
Centre ; 


(3) the States should be on a par with the Provinces as regards the 
Federal Legislative list subject to the consideration of any 
special matter which may be raised when the lists have been 
fully prepared. 


PART VI 


ADMINISTRATIVE RELATIONS BETWEEN THE FEDERATION 
AND THE UNITS 


1. The Federal Parliament in legislating for an exclusively Federal subject 
may devolve upon the Government of a Unit, whether a Province, an Indian State 
or other area, or wpon any officer of that Government, the exercise on behalf of the 
Federal Government of any functions in relation to that subject. 


2, (1) It will be the duty of the Government of a Unit so to exercise its exe 
cutive power and authority in so far as tt 18 necessary and applicable for the pur- 
pose as to secure that due effect is given within the unit to every act of the Federal 
Parliament which applies to that unit : and the authority of the Federal Govern- 
ment will extend to the giving of directions to a Unit Government-to that end... 


(2) Lhe authority of the Federal Government will also extend to the giving 
of directions to Unit Governments as to the manner in which the laiter’s executive 
power and authority should be exercised in relation to any matter which affects 
the administration of a Federal subject. 


3. Where by virtue of Clause 1 powers and duties have been conferred o” 
imposed upon a Province or Federated State or officers or authorities thereof, 
there shall be paid by the Federation to the Province or State such sum as may be- 
agreed, or, in default of agreement, as may be determined by an arbitrator appoint- 
ed by the Chief Justice of the Supreme Court in respect of any extra costs of adminis- 
tration incurred by the Province or State in connection with the exercise of those 
powers and duties. 


{Notr.—Cf. Sections 122, 124 and 126 of the Government of India Act» 
1935.] 


PART VII 
FINANCE AND BORROWING POWERS 


1, Revenues derived from sources in respect of which the Federal Parlia- 
ment has exclusive power to make laws will be allocated ag Federal revenues, 
but in the cases specified in the next succeding paragraph the Federation will 
be empowered or required to make assignments to Units from Federal revenues. 
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2. Provision should be made for the levy and, if necessary, distributior 
of the following taxes, viz., customs, Federal excises, export duties, death 
duties and taxes on income other than agricultural income and taxes on com- 
panies. 

3. The Federal Government will have power to make subventions or grants 
out of Federal revenues for any purpose, notwithstanding that the purpose vs not 
one with respect to which the Federal Parliament may make laws, 

4. The Federal Government will have power to borrow for any of the purposes 
of the Federation upon the security of Federal revenues subject to such limitations 
and conditions as may be fixed by Federal law. 

5. The Federal Government will have power to grant a loan to, or guarantee 
a loan by, any Unit of the Federation on such terms and under such conditions 
as it may prescribe. 

-[Norz.—Cf. Sections 136 to 140, 162 and 163 (2) of the Government of 


india Act, 1935.] 
PART VILA 


There shall be an Inter-State Commission constituted in the manner pres-. 


cribed by a federal law, with such. powers of adjudication and administration as 
may be similarly prescribed for the execution and maintenance of the spravisions 
of this Constitution relating to trade and commerce and generally for adjudicating 
in similar matters as may be referred tovit from time to time by the President. 


PART VIIt 
DIRECTLY ADMINISTERED AREAS 


1. The Chief Commissioners, Provinces should continue to be adminis. 
tered by the Centre as under the Government of India Act, 1935, as an interim 
measure, the question of any change in the system being considered subse- 
quently, and all centrally administered areas including the Andamans and the 
Nicobar Islands should be specifically mentioned in the Constitution. 

2, Appropriate povision should be made inthe Constitution for the adminis- 
tration of tribal areas. 

(Norz.—The provision to be made regarding tribal areas should incorporate 
the scheme for the administration of such areas as approved by the Constituent 
Assembly on the report of the Advisory Committee.) 


PART IX 
MISCELLANEOUS 


The provisions for the protection of minorities as approved by the Consti- 
tuent Assembly on the report of the Advisory Committee should be incorporated 
an the Constitution. 


PART X 
AMENDMENT OF THE CONSTITUTION 


The amendment of the Constitution may be initiated in either House of 
the Federal Parliament an when the proposed amendment is passed in each 
House by a majority of the total membership of that House and by a majority 
of not less than two-thirds of the members of that House present and voting, 
it shall be presented to the President for his assent ; and upon such assent 
being given, the amendment shall come into operation: — 


Accepted ir 
principle 
only 


Considera- 
tion held 
over pen- 
ding report 
by Special 
Committee 


2a 


Provided that if such amendment is in respect of any provision of the 
Constitution relating to all or any of the following matters, namely :— 


(a) any change in the Federal Legislative List, 
(b) representation of Units in the Federal Parliament, and 


(c) powers of the Supreme Court, 


it will also require to he ratified by the legislatures of Units representing 4, 
majority of the population of all the Units of the Federation in which Units 
representing at least one-third of the population of the Federated States are 


included. 


Fxplanation.—" Unit ” in this clause has the same meaning as in clause 
14 of Part IV. Where a Unit consists of a group of States, a proposed amend. 
ment shall be deemed to be ratified by the legislature of the Unit, if it is rati- 
fied by the majority of the legislatures of the States in the Group. 


PART XI 
TRANSITIONAL PROVISIONS 


1. The Government of the Federation shall be the successor to the Govern- 
ment of India established under the Government of India Act, 1935, as adapted 
under the provisions of the Indian Independence Act, 1947, as regards all property, 
assets, rights and liabilities. 


(lf, before the commencement of this Constitution, two successor Govern- 
ments should be set up in India, this clause may have to be amended, inasmuch 
as there may be a division of assets and liabilities.] 


2. (1) Subject to this Constitution, the laws in force in the territories of the 
Federation immediately before the commencement of the Constitution shall conti- 
nue in force therein until altered, or repealed, or amended by a competent legisla- 
ture or other competent authority. 


(2) The President may by Order provide that as from a specified date any 
law in force in the Provinces shall, until repealed or amended by competent autho- 
rity, have effect subject to such adaptations and modifications as appear to him 
to be necessary or expedient for bringing the provisions of that law into accord 
with the provisions of this Constitution. 


3. Until the Supreme Court is duly constituted under this Constitution, 
the Federal Court shall be deemed to be the Supreme Court and shall exercise all 
the functions of the Supreme Court. 


On and after the coming into force of this Constitution, the jurisdiction of 
the Judicial Committee of His Majesty's Privy Council to entertain and dispose 
of appeals and petitions from any Court in the Union of India, including the juris- 
diction in respect of criminal matters in the exercise of His Majesty’s prerogative, 
shall cease, and all appeals and other proceedings pending before the Judicial 
Commitice of the Privy Council shall stand transferred to, and be disposed of by 
the Supreme Court. Further provision may be made by the Parliament of the 
Federation to implement and give effect to this provision. 


4, Excepting holders of the offices specified in Schedule. every person 
who, immediately before the date of the commencement of this Constitution, 
was in the service of the Crown in India, including any judge of the Federal 
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Court or of any High Court, shall, on that date be transferred to the appro- 
priate service of the Federation or the Unit concerned and shall hold office 
by a tenure corresponding to his previous tenure. 


[Note.—Under the next succeeding clause there will be a provisional 
President from the commencement of the new Constitution, so that there will 
be no room for a Governor-General. Similarly, in the Provinces there will 
be no room for any Governor appointed by His Majesty. The same may be 
true of the holders of certain other offices. All such offices may be enumerated 
in a Schedule. The proposed provision applies to persons holding offices other 
than those mentioned in the Schedule. Cf. Article 77 of the Transitory Pro- 
visions of the Constitution of the Irish Free State, 1922, reproduced below :— 


“ Hvery existing officer of the Provisional Government at the date of the 
coming into operation of this Constitution (not being an officer whose services 
have been lent by the British Government to the Provisional Government) 
shall on that date be transferred to and become an officer of the Irish Froe 
States (Saorstat Eireann), and shall hold office by a tenure corresponding to 
his previous tenure.’’] 


5. (1) Until both the Houses of the Federal Parliament have been duly 
constituted and summoned under this Constitution, the Constituent Assembly 
shall itself exercise all the powers and, discharge all the duties of both the 
Houses. 


Explanation. —For the purposes of this sub-clause, the Constituent Assem- 
bly shall not include any members representing territories not included in 
Schedule I. 


(2) Such person as the Constituent Assembly shall have elected in this 
behalf shall be the provisional President of the Federation until a President 
has been elected as provided in Part 1V of this Constitution. 


(3) Such persons as shall have been appointed in this behalf by the pro- 
visional President shall be the provisional council of ministers until ministers 
aro duly appointed as provided in Part IV of this Constitution. 


6. As there may be unforescen difficulties during the transitional period, 
there should be a clause in the Constitution on the following lines :— 


The Federal Parliament may, notwithstanding anything contained in 
Part X, by Act— 


(a) direct that this Constitution, except the provisions of the said 
Part and of this clause, shall, during such period, if any, as may 
be specified in the Act, have effect subject to such adaptations 
and modifications as may be so specified ; 


(b) make such other provisions for the purpose of removing any such 
difficulties as aforesaid as may be specified in the Act. 


No act shall be made under this clause after the expira ‘ion of three years 
from the commencement of this Constitution. 


[Note.—The-removal-of-difficulties-clause is now quite usual: see, for 
example, section 310 of the Government of India Act, 1935. The period of 
three years has been borrowed from Article 51 of the Irish Constitution. This 
clause will make the process of amendment comparatively easy during the 
first three years. ] 
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* APPENDIX. 
ConsTITUENT ASSEMBLY 
Ad hoc Committee cn Supreme Court 


We, the undersigned, members of the Ccmmittee apointed to consider 
the constitution and powers of the Supreme Court have the honour to submit 
this our report. 


2. We consider the question under the following heads : 
I. Jurisdiction and powers of the Supr me Court. 
II. Advisory jurisdiction of the Court. 
ITI. Ancillary powers of the Court. 
IV. Constitution and strength of the Court. 
V. Qualifications and mode of appointment of judges. 
VI. Tenvre of office and conditions of service of judges. 


I. Jurisdiction and powers of the Supreme Court 


3. A Supreme Court with jurisdicticn to decide upon the constitutionak 
validity of acts and laws can be regarded as a necessary implication of any 
federal scheme. This jurisdiction need not however belong exclusively to 
the Supreme Court. Even under the-existing Indian Constitution, the ques- 
tion of the validity of acts and.laws is permitted to be raised in any court: 
whenever that questicn arises in a litigation before that court. 


4, A Supreme Court for certain purposes being thus a necessity, we consi- 


der that the Court may well be given the following additional powers under 
the new India Constitution :— 


(a) Exclusive jurisdiction in disputes between the Union and a Unit or between 
one Unit and another. 


5. The Supreme Court is the kest available forum for the adjudication 
of such cisputer, and its jurisdiction should be exclusive. 


(b) Jurisdiction with reszect to mailers arising cut of treaties made ty the 
Union. ‘ 

6. The treaty-making power belcngs to the Union as part of the subject 
of ‘ Foreign Affairs’. It would therefore Le appropriate to invest the Supreme 
Court of the Union with jurisdiction to decide finally, though not necessarily 
in the first instance, upon all matters arising oct of treaties including extradi- 
tion between the Union and a foreign State. At this stage we do not deal 
with inter-unit extraditicn, kecause this will deperd ugen the ultimate dis- 
tribution of powers between the Unicn and the Units. 


(c) Jurisdiction in resect of such other matters witlin the competence of 
the Union as the Union Legislature may prescribe. 


7. If the Union Legislature is competent to legislate on a certain matter, 
it is obviously ecmpetent to confer judicial power in respect of that matter 
on a tribunal of its own choice ; and if it chccses the Supreme Court for the 
purpose, the Court will have the jurisdiction so conferred. 


(d) Jurisdiction for the purpose of enforcing the fundamental rights guaran- 

teed by the Constitution. 

8. Clause 22 of the draft of the Fundemental Rights provides that the 
right to move the Supreme Court by appropriate proceedings for the enforce- 
ment of fundemental rights is guaranteed. We think, however, that it is 
undesirable to make the juriediction of the Supreme Court in such matters 
exclusive. The citizen will practically be denied these fundamental rights 
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if, whenever they are violated, he is compelled to seek the assistance of the 
Supreme Court as the only Court from which he can obtain redress. Where 
there is no other Court with the necessary jurisdiction, the Supr me Court 
should have it ; where there is some other Court with the necessary jurisdic- 
tion, the Supreme Court should have appellate jurisdiction, including powers: 
of revision. , 


(e) General appellate jurisdiction similar to that now exercised by the Privy 
Council. 


9, Under the new Constitution the jurisdiction of the Privy Council as 
the ultimate appellate authority will disappear and it is obviously desirable 
that a similar jurisdiction should now be conferred on the Supreme Court. 
So far as the British Indian Units are concerned, this jurisdiction should be 
co-extensive with the present jurisdiction of the Privy Council, As regards 
the Indian State units, there are at least two classes of cases where, in the 
interests of uniformity, it is clearly desirable that the final decision should 
rest with the Supreme Court, namely, 


(1) cases involving the interpretation of a law of the Union, and 


(2) cases involving the interpretation of a law of a Unit other than the 
State concerned. 


Sir B. L. Mitter suggests that such uniformity can be obtained either by in- 
voking the appellate authority of the Suprome Court or by a reference of the 
particular issue to the Supreme Court. Cases involving the constitutional: 
validity of a law of the Union or of any Unit have already been dealt with;. 
they will all necessarily fall within the Supreme Court’s jurisdiction. 


10. It will also, of course, be open to any Indian State Unit to confer by 
eas agreement additional jurisdiction upon the Supreme Court in respect 
of such matters as may be specified therein. 


II. Advisory Jurisdiction of the Court 


11. There has been considerable difference of opinion amongst jurists 
and political thinkers as to the expediency of placing on the Supreme Court 
an obligation to advise the Head of the =State on difficult questions of law. 
In spite of arguments to the contrary, it was considered expedient to confer 
advisory jurisdiction upon the Federal Court under the existing Constitution 
by Section 213 of the Act. Having given our best consideration to the argu- 
ments pro and con, we feel that it will be on the whole better to continue this 
jurisdiction even under the new Constitution. It may be assumed that such 
jurisdiction is scarcely likely to be unnecessarily invoked and if, as we propose, 
the Court is to have a strength of ten or eleven judges a pronouncement by a 
full Court may well be regarded as authoritative advice. This can be ensured 
by requiring that references to the Supreme Court for advice shall be dealt. 
with by a full Court. 


iil ers of the Court 


12. Power should be conferred upon the Supreme Court as under section 
214 of the Act of 1935 to make rules of prccedure to regulate its work and 
provisions similar to those contained in Order 45 of the Civil Procedure Code 
should be made available so as to facilitate, the preparation of the record in 
appeals to the Supreme Court as well as the execution of its decrees. It does 
not seem to us necessary to continue the restriction now placed on the Federal 
Court by section 209 of the Act of 1935. If the Supreme Court takes the 
place of the Privy Council, it may well be permitted to pronounce final judg- 
ments and final decrees in cases where this is possible or to remit the matter 
for further inquiry to the Courts from which the appeal has been preferred 
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where such further inquiry is considered necessary. Provision must also be 
made on the lines of section 210 of the Act of 1935 giving certain inherent 
powers to the Supreme Court. 


IV. Constitution and strength of the Court 


13, We think that the Supreme Court will require at least two Division 
Benches and as we think that each Division Bench should eonsist of five 
judges, the Court will require ten judges in addition to the Chief Justice, so 
as to provide for possible absences or other unforeseen circumstances. 
Moreover, one of the judges may be required to deal with many miscellaneous 
matters incidental to appellate jurisdiction (including revisional and. referen- 
tial jurisdiction). 


V. Qualifications and mode of Appoi ntment of Judges 


14. The qualifications of the judges of the Supreme Court may be laid 
down on terms very similar to those in the Act of 1935 as regards the judges 
of the Federal Court, the possibility being borne in mind (as in the Act of 
1935) that judges of the superior courts even from the States which may 
join the Union may be found fit to occupy a seat in the Supreme Court. 
We do not think that it will be expedient to leave the power of appointing 
judges of the Supreme Court to the-unfettered discretion of the President 
of the Union. We recommend that either of the following methods may be 
adopted. One method is that the: President should in consultation with the 
Chief Justice of the Supreme Court (so far as the appointment of puisne 
judges is concerned) nominate a person whom he considers fit to be appoint- 
ed to the Supreme Court and the nomination should be confirmed by a majority 
of at least 7 out of a panel of 11 composed of some of the Chicf Justices of the 
High Courts of the constituent units, some members of both the Houses of’ 
the Central Legislature and some of the law officers of the Union. The other 
method is that the panel of 11 should recommend three names out of which 
the President, in consultation with the Chief Justice, may select a judge for 
the appointment. The same procedure should be followed for the appoint- 
ment of the Chief Justice, except, of course, that in this case there will be no 
consultation with the Chief Justice.''To ensure that the panel will be both 
independent and command confidence, the’ panel should not be an ad hoc 
body but must be one appointed for a term of years, 


VI. Tenure of Office and Coatitions of Service of Judges 


15. The tenure of office of the judges of the Supreme Court will be the 
same as that of Federal Court judges under the present Constitution Act 
and their age of retirement also may be the same (65). Their salary and 
pensions may be provided for by statutory rules. It is undesirable to have 
temporary judges in the highest Court in the land. Instead of having tem- 
porary judges, the system of having some ad hoc judges out of a panel of 
Chief Justices or judges of the High Courts may be adopted. In this con- 
nection we invite attention to the Canadian practice as embodied in section 
30 of the Canadian Supreme Court Act. The section runs as follows :— 


“30. Appointment of ad ho« judge.—If at any time there should not 
be a quorum of the judges of the Supreme Court available to 
hold or continue any session of the Court, owing to a vacancy 
or vacancies, or to the absence. through illness or on leave or 
in the discharge of other duties assigned by statute or order in 
council, or to the disqualification of a judge or judges, the 
Chief Justice, or, in his absence, the senior puisne judge, may 
in writing request the attendance at the sittings of the Court, 
as an ad hoc judge, for such period as may be necessary, of a 
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judge of the Exchequer Court, or, should the judges of the said. 
court be absent from Ottawa or for any reason unable to sit, 
of a judge of a provincial superior court to be designated .in. 
writing by the Chief Justice or in his absence by any acting 
Chief Justice or the senior puisne judge of such provincial. 
court upon such request being made to him in writing. | 

* * * 


4, Duties —It shall be the duty of the judge whose attendance has 
been so requested or who has been so designated in priority to 
other duties of his office, to attend the sittings of the Supreme: 
Court at the time and for the period for which his attendance 
shall be required, and while so attending he shall possess the 
powers and privileges and shall discharge the duties of a puisne 
judge of the Supreme Court.” 

16. Not all the recommendations that we have made need find a place 
in the Constitution Act. The main features may be embodied in the Consti- 
tution Act and detailed provisions in a separate Judiciary Act to be passed 
by the Union Legislature. The form of procedure in the Supreme Court, 
e.g., for the enforcement of fundamental rights may also be provided for in 
the Judiciary Act. We may point out that the prerogative writs of manda- 
mus, prohibition and certiorari have_been abolished in England by a statute 
of 1938. Corresponding orders have been substituted and the Suprenié Court 
of Judicature has been empowered to make ‘rules of court prescribing the 
procedure in cases where such orders are sought. [See sections 7—10 of 
the Administration of Justice (Miscellaneous Provisions) Act, 1938.] 


_ 17. We understand our terms of reference to relate only to the constitu. 
tion and powers of the Supreme Court. We have, therefore, said nothing 
about the High Courts of the Units, alfhough we have had to refer to them 
incidentally in some of our suggestions relating to the Supreme Court. 

S. VARDACHARIAR, 

A, KRISHNASWAMI AYYAR. 
B. L. MITTER. 

K. M. MUNSHI. 


B.N. RAU, 
New Detxt. 


May 21, 1947. 


* APPHYDIX TO TIE SEIJOND REPORT OF TAS UNION POW ERS COMMITTEE 
(As adopted by the Constituent Assembly so far) 
List 1—FEDERAL LEGISLATIVE LIST 


1. The defence of the territories of the Federation and of every part thereof 
and generally all preparation for defence, as well as all such acts as may be conducive 
in times of war to its successful prosecution and after its termination to effective 
demobilisation. 

2, Requisitioning of lands for defence purposes including training and 
manceuvres. 

3. Central Intelligence Bureau, 

4. Preventive detention in the territories of the Federation for reasons of State. 

6. The raising, training, maintenance and control of Naval, Military and 
Air forces and their employment ; the strength, organisation and control of the 
armed forces raised and employed in Indian States. 

6. Industries declared by Federal Law as being necessary for the purpose of 
defence or for the prosecution of war. 

7. Naval, Military and Air Force works, 

8+. Local self government in cantonment. areas, the constitution and powers 
«vithin such areas of cantonment authorities, the regulation of house accommodation 
in such areas and the delimitation of such areas. 

9. Arms, firearms, ammunition and explosives. 

10. Atomic energy, and mineral resonrces essential to its production, 

11, Foreign Affairs ; all matters whiéh bring the Federation into relation with 
any foreign country. 

12. Diplomatic, consular and trado representation. 

13. United Nations Organisation. 

14, Participation in international conferences, associations and other bodies 
and implementing of decisions made thereat. 


15. War and peace. 
16, The entering into and implementing of treaties and agreements with foreign 


countries. 
17. Trade and Commerce with foreign countries. 
18, Foreign loans. 
19. Citizenship, naturalization and alicne. 
20. Extradition. 
21. Passports and visas. 


22. Foreign ‘Jurisdiction. 
93. Piracies, felonies and offences against the law of nations committed on 


the high seas and in the air. 


i 
: Norg.—*During their last session the Assembly considered only 37 items of Lict 1 and further 
wonsideration of the Report was held over. 
For the Report as presented to the Aambly please, vefer to pp.66-76 
Reports of Committees (First Series). 
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24. Admission into, and emigration and expulsion from, the territories of the 
‘Federation ; pilgrimages to places beyond India. 


25. Port quarantine ; seamen’s and marine hospitals and hospitals connected 
with port quarantine. 


26. Import and export across customs frontiers as defined by the Federal 
Government. 


27, The institutions known on the 15th day of August, 1947, as the Imperial 
‘Library, the Indian Museum, the Imperial War Museum, the Victoria Memorial and 
any other institution financed by the Federation wholly or in part and declared by. 
Federal law to be an institution of national importance. 


28. The institutions known on the 15th day of August, 1947, as-the Benares 
Hindu University and the Aligarh Muslim University. 


29, Airways. 
30. National highways declared to be such by Federal law. 


31. Shipping and navigation on inland waterways, declared by Federal law to 
be Federal waterways, a8 regards mechanically propelled vessels, and the rule of 
the road on such waterways ; carriage of passengers and goods on such waterways. 


- 82. (a) Posts and telegraphs ; provided that the rights existing in favour of 
any individual State Unit at the commencoment of this Constitution shall be pre- 
served to the Unit until they are modified or extinguished by agreement between the 
‘Federation and the Unit concerned or are acquired by the Federation, subject 
however, always to the power of the Federal Parliament to make laws for their 
regulation and control ; 


(b) Federal telephones, wireless, broadcasting and other like forms 
af communication ; the regulation and oonirol of all other telephonss, wiraless , 
broadcasting and other like forms of communications. 


(c) Post Office Savings Bank. 


33, Federal Railways; the regulation of all railways, other than minor railways 
in respect of safety, maximum and minimum rates and fares, station and service 
terminal charges, interchange of traffic and the responsibility of railway adminis. 
trations as carriers of goods and passengers ; the regulation of minor railways in 
respect of safety and the responsibility of the administrations of such railways as 
carriers of goods and passengers. 


34, Maritime shipping and navigation, including shipping and navigation on 
tidal waters ; provision of education and training for the mercantile marine and 
regulation of such education and training provided by Units and other agencies. 


35. Admiralty jurisdiction. 


36. Ports declared to be major ports by or under Federal law or existing Indian 
Law including their delimitation ; and the constitution and powers of port 
authorities therein. 


37, Airoraft and Air navigation ; provision of aerodromes’; regulation and 
organisation of air traffic and of aerodtomes ; provision for aeronau‘ivel e lication 
and training and regulation of such education and training provided by units and 
other aygenvies. 


REPORT OF THE ADVISORY COMMITTEE 
On the subject of Minority Rights 
(PRESENTED ON THE 27TH AvausT 1947) 


From 

Tus Hon’srze Sarpak VALLABHBHAI PATEL, 

CHAIRMAN, ADVISORY CoMMITTEE ON MINORITIES, 
FunDAMENTAL RIGHTS, ETO. 

To 

Tun PRESIDENT, 

ConstituENT ASSEMBLY OF INDIA 

DEAR Sir, 


On behalf of the members of the Advisory Committee appointed by the 
Constituent Assembly on the 24th January 1947 and subsequently nominated by 
you, I bave the honour to submit this report on minority rights.. It should be 
treated as supplementary to the one forwarded to you with my letter No. CA/24/ 
Com./47, dated the 23rd April 1947 and dealt with by the Assembly during the 
April session, That report dealt with justiciable fundamental rights; these rights, 
whether applicable ta all citizens generally or to members of minority communities 
in particular, offer a most valuable safeguard for minorities over a comprehensive 
field of social life. The present report deals with what may broadly be described: 
as political safeguards of minorities and covers ihe following points :— 

(i) Representation in legislatures ; joint versus separate electorates ; and 
weightage. 

(it) Reservation of seats for minorities in Cabinets. 

(iii) Reservation for minorities in the Public Services. 

(iv) Administrative machinery to ensure protection of minority rights. 


2. Our recommendations are based on, exhaustive discussion both in the 
Sub-Committee on Minorities as well-as in. the main Advisory Committee. From 
the very nature of things, it was difficult to expect complete unanimity on all 
points. I have pleasure in-informing you, however, that our recommendations, 
where they were not unanimous, were taken by very large majorities composed sub- 
stantially of members belonging to minority communities themselves. 


Joint versus separate electorates and weightage 


3. The first question we tackled was that of separate electorates ; we considered 
this as being of crucial importance both to the minorities themselves and to the 
political life of the country as a whole. By an overwhelming majority, we came 
to the conclusion that the system of separate electorates must be abolished 
in the new constitution. Ir our judgment, this sys em has in the past sharpened 
communal differences to a dangerous extent and has proved one of the main 
stumbling blocks to the developmen’, of a healthy national life. It seeme specially 
necessary to avoid these dangers in the new poli.ical conditions that have developed 
inthe country and from this point of view the arguments against separate electorates. 
seem to us absolutely decisive. 

4. We recommend accordingly that all elections to the Central and Provincial 
legislatures should be held on the basis of joint electorates. In order that minorities. 
may not feel apprehensive about the effect of a system of unrestricted joint elec. 
torates on the quartwin of their represen‘.s‘ion in the legislature, we recommend as 
e general rule that seats tor the different recognised minorities shall be reserved in. 
the various legislatures on the basis of their population. This reservation should 
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be initially for a period of 10 years, the position to be reconsidered at the ond of that 
period. We recommend also that the members of a minority community who have 
reserved seats shall have the right to contest umreserved seats as well’ As a 
matter of general principle, we are opposed to weightage for any minority 
community. 

5. For two reasons the application of the above principles to specific 
minorities was considered. in detail by the committee. In the first place, it was 
known ‘0 us that minorities are by no means unanimous as to the necessity, in their 
own interests, of statutory reservation of seats in the legislatures. Secondly, the 
strict application of the above principles 10 a microscopic minority like the Anglo- 
Indians seemed to require very careful examination. We accordingly classified 
minorities into three groups—group ‘A’ consisting of those with a population of less 
than 1/2 per cent. m the Indian Dominion excluding the States, group “B’ consisting 
of those with a population of more than 1/2 per cent. butn ot exceeding 1 1/2 per cent. 
and group ‘C’ consisting of minorities with a population exceeding 1 1/2 per cent. 
These three groups are as follows :— 


Group ‘A’- 
1. Anglo-Indians, 


2. Parsees. 
3. Plains’ tribesmen in_-Assam. 


Group ‘B’— 


4. Indian Christians. 
§. Sikhs. 


Group ‘0’.— 
6. Muslims. 
7. Scheduled Castes, 


6. Angqlo-Indians.—The population of the Anglo-Indian community ex- 
cluding the States is just over a lakh, that is,-04 per cent. Mr. Anthony, on 
behalf of the Anglo-Indians, contended that the census figures were inaccurate but 
even admitting a larger fiyure than the one given in the census, this community is 
microscopic, and to déal with it on a strictly population basis would mean giving 
it no representation at all. The representatives of the Anglo-Indians on the 
committee asked originally that. they should have the following representation in 
the legislatures :—- 

House of the People . 
West Bengal 

Bombay 

Madras 

CO. P. & Berar 

Bihar : ‘ . . : 
1 rr A 


Subsequently they asked that they should be guaranteed to seats in the House 
of the People and one in each province in which they have representation at present, 
that is, a total of 8 altogether. After very considerable discussion, in the course 
of which the representatives of the Anglo-Indian community gave full expression 
to theirviows, the committee unanimously accepted the following formula, namely, that 
there shall be no reservation of seats for the Anglo-Indians but the President of the 
Union and the Governors of Provinces shall have power to nominate representa- 
tives of the Anglo-Indian community to the lower house in the Centre and in. the 


hm me bo bO he fo 


Provinces respectively if they fail to secure representation in the legislatures as a 
result of the general election. We wish to congratulate the representatives of the 
Anglo-Indian community on the committee for not pressing their proposals which 
would not merely have introduced the principle of special weightaze which was 
turned down as a general proposition by an overwhelming majority but would also 
have encouraged other small minorities to ask for representation wholly out of 
proportion to their numbers. We feel sure that by the operation of the formula 
recommonded by us Anglo-Indians will find themselves given adequate opportunity 
eftectively to represent in the legislatures the special interests of their community. 


7, Parsees.—In the Minorities Sub-Committee, Sir Homi Modi had urged 
that in view of the importance of the Parsee community and the contribution, it 
had been making to the political and economic advancement of the country Parsees 
should have adequate representation in the Central and Provincial Legislatures, 
The Sub-Committee were of opinion that this claim should be conceded. In view, 
however, of the opinion expressed to him by several members that an advanced 
community like.the Parsees would be adequately represented in any event and did 
not need specific reservation, Sir Homi had asked for time to consider the matter. 


When the issue came before the Advisory Committee, Sir Homi stated that 
though the committee had already accepted the Parsee community as a recognised 
minority entitled to special consideration on the same basis as other minorities in 
Group A, he had decided to follow the-traditions which the community had main- 
tained in the past andto withdraw the claim for statutory reservation. He assumed 
that Parsees would remain on the list of recognised minorities and urged that if, 
during the period prescribed in the first instance for the special representation of the 
minorities it was found that the Parsee community had not secured proper repre- 
sentation, its claim would be reconsidered and adequate representation provided, 
if the separate representation of minorities continued to be a feature of the consti- 
tution, The Committee appreciated the stand taken by Sir Homi and agreed to 
his proposal. 


8. Plains’ tribesmen in Assam.—The case of these trikesmen will be taken 
up after the report of the Excluded and Partially Excluded Areas Sub-Committee 
is received. 


.9. Indian Christians.--The representatives of the Indian Christians stated 
that, so far as their community was concerned, they did not desire to stand in the 
way of nation building. They were willing to accept reservation proportionate 
to their population in the Central Legislature and in the Provincial legislatures of 
Madras and Bombay. In the other provinces, they would have the liberty of seeking 
election from the general seat. They were against any weigtage beiny given to any 
community, but made it plain that if weightage was given to any minority in Groups 
*B’ and ‘C’, they would demand similar weightage. As weightage is not being 
conceded to any community, this means that the Indian Christians are prepared, 
to throw in their lot with the general community subject only to the reservation 
of certain seats for them on the population basis in the Central legislature and in 
Madras and Bombay. 


10. Sikhs.—In view of the uncertainty of the position of the Sikhs at presents 

nding the award ot the Boundary Commission in the Punjab, the committee 

decided that the whole question of the safeguards for the Sikh community should 
be held over for the present. 


ll. Group ‘C’—Muslims and Scheduled Castes—-The Committee came to the 
conclusion that there are no adequate grounds for departing from the general formula 
in the case either of the Muslims or of the Scheduled Castes. Accordingly it is 
recommended that seats be reserved for these communities in proportion to their 
population and that these seats shall be contested through joint electorates. 


12. A proposal was made in the committee that a member of the minortiy 
community contesting a reserved seat should poll a minimum number of votes of 
his own community before he is declared elected. It was also suggested that 
cumulative voting should be permitted. The Committee was of the view that 
a combination of cumulative voting and a minimum percentage of votes to be polled 
in a community would have all the evil effecta of separate electorates and that 
neither of these proposals should be accepted. 


Representation of minorities in Cabinets 


13. Some members of the committee proposed that there should be a provision 
prescribing that minorities shall have reserved for them seats in Cabinets in pro- 
partion to their population. The committee came unhesitatinglyto the conculsion 
that a constitutional provision of this character would. yive rise to serious difficulties. 
At the same time, the committee felt that the constitution should specifically draw 
the attention of the President of the Union and the Governors. of Provinces to the 
desirability of including, members of important minority oommunities in Cabinets a8 
far as practicable. We recommend accordingly that a convention shall be provided 
in s schedule to the constitution on the lines of paragraph. VII of the Instrument 
of Instructions issued to Governors under the Act of 1935 and reproduced below : 


“VII. In making appointments to his Council of Ministers, our Governor 
shall use his best endeavours to select his Ministers in the following manner, 
that isto say,:te:appoint in consultation with the person who in his judgment 
is most likely to command a stable majority in the legislature those persons. 
(including so far as practicable members of important minority communities) 
who will best be in a position collectively to command the confidence of the 
legislature. In so acting, he shall bear constantly in mind the need for fostering 
a sense of joint responsibility among his Ministers”, 


Representation in ~ Services 


14, A proposal was made to us that there should be a constitutional guarantee 
of representation in the public services of the minority communities in proportion 
to their population. We are not aware of any other constitution in which such a 
guarantee exists and, on merits, we consider, as a general propusition that any such 
guarantee would be a dangerous innovation. At the same time, it is clear to us that 
consistently with the need of efficiency in administration, it is necessary for the 
State to pay due regard to the claims of minorities in making appointments to 
public services. We recommend, therefore, that, as in the case of appointments to 
Cabinets, there should be insome part of the constitution or the schedule an 
exhortation to the Central and Provincial Governments to keep in view the claims 
of all the minorities in making appointments to public services consistently with the 
efficiency of administration. 


The Anglo-Indian members of our committee have represented to us that 
owing to the complete dependence of the economy of their community on their 
position in certain services and their existing educational facilites, their case require 
special treatment. We have appointed a sub-committee to investigate this 
question and to report to us. 


15. The minorities’ representatives in the committee naturally attached 
importance to the provision of administrative machinery for ensuring that the 
guarantees and safeguards provided for the minorities both in the constitution and 
by executive orders are in fact implemented in practice. After considerable dis- 
cussion, we have come to the conclusion that the best arrangement would be for 
the Centre and for each of the Provinces to appoint a special Minority Officer whose 
duty will be to enquire into cases in which it is alleged that rights and safeguards 
have been infringed and to submit 9 report to the appropriate legislature, 
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16. We have felt bound to reject some of the proposals plaved before us partly 
because, as in the caso of reservation of. seats in Cabinets, we felt that a rigid 
constitutional provision would have made parliamentary democracy unworkable 
and partly because, as in the case of the electoral arrangements, we considered it 
necessary to harmonise the special claims of minorities with the development of a 
healthy national life. We wish to make it clear, however, tha: our gens-al approach 
{o the whole problem of minorities is that the State should be so run that they 
should stop feeling oppressed by the mere fact that they are minorities and that, on 
the contrary, they should feel that they have as honourable a part to play in the 
national life as any other section of the community. In particular, we think it is 
a fundamental duty of the State to take special.steps to bring up those minorities 
which are backward to the level of the general community. We recommend 
accordingly that a Statutory commission should be set up to investigate into the 
conditions of socially and educationally backward classes, to study the difficulties 
under which they labour and to recommend tothe Union or the Unit Government 
as the case may be, the steps that should be taken to eliminate their difficulties and, 
suggest the financial grants that should be given and the conditions that shovld be 
prescribed for such grants 


17. A summary of our recommendations is attached in the Appendix. 


Counow Hooss ; Yours truly, 
Naw Delhi, the 8th August 1947. VALLABHBHAI PATEL, 
Chairman. 
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APPENDIX 


Representation in Legislatures 


1. Electorates—~All elections to the Central and Provincial Legislatures will 
be held on the basis of joint electorates : 

Provided that as a general rule, there shall be reservation of seats for the 
minorities shown in the schedule in the various legislatures on the basis of 
their population : 

Provided further that such reservation shall be for 10 years, the position to 
be reconsidered at the end of the period. 

ScHEDULE 
Grovur : A.—Population less than 4 per cent. in the Indian Dominion, omitting 
States. 

1. Anglo-Indians. 

2. Parsees. 

3. Plains’ tribesmen in Assam. 

B.—Population not more than 1} per cent, 
4. Indian Christians. 


5. Sikhs. 
C.—Population exceeding 14 per, cent. 
6. Muslims. 


7. Scheduled Castes. 

2. Anglo-Indians.—(a) There shall be no revervation of seats for the Anglo- 
Indians, but the President of the Union and the Governors of Provinces shall have’ 
power to nominate their representatives in the Centre and the Provinces respectively 
if they fail to secure adequate representation in the legislatures as a result of the 
general election. 

Parsees.—(b) There shall be no statutory reservation in favour of the Parsee 
Oommunity, but they would continue to remain on thé list of recognized minorities : 


Provided that if as a result of elections during the period prescribed in proviso 2 
to para. 1 above it was found that the Parsee Community had not secured proper 
representation, their claim for reserved seats would be reconsidered and adequate 
representation provided should the separate representation of minorities continue 
to be a feature of the Constitution. 

Norz,—The above recommendations represent the view taken by the representatives 
of the Parsee community, 

8. Indian Christians—(a) There shall be reserved representation for Indian 
Christians in proportion to their population in the Central Legislature and in the 
Provincial Legislatures of Madras and Bombay. In other provinces, they will 
have the right to seek election from the general seats. 


Sikhs.—(b) The question of minority rights for the Sikhs will be considered 
separately. 

Muslims and Scheduled Castes.-—(c) There shall be reservation of seats for the 
Muslims and Scheduled Castes in the Central and Provincial Legislatures on the 
basis of. their population. 

4, Additional right to minorittes—The members of a minority community who 
have reserved seats shall have the right to contest unreserved seats as well. 


5. No weightage —The minorities for whom repersentation has been reserved 
will be allotted seats on their population ratio, and there shall be no weightage for 
any community. 
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6. No condition for a minimum number of votes of one’s own community—There 


shall be no stipulation that a minority candidate standing for election for a reserved 


seat shall poli a minimum number of votes of his own community before he is 
declared elected. 


7. Method of voting —There may be plural member constituencies but cumula- 
‘ting voting shall not be permissible. 


Representation of Minorities in Cabinets 


8. No reservation for minorities.—(a) There shall be no statutory reservation 
of seats for the minorities in Cabinets but a convention on the lines of paragraph 
**VT1 of the Instrument of Instructions issued to Governors under the Government 
of India Act, 1935 shall be provided in a Schedule to the Conatitution. 


**VIT. In making appointments to his Council of Ministers our Governor shall use his best 
andeavours to select his Ministers in the following manner, that is to say, to appoint in consulta- 
tion with the person who in his judgment is most likely #0 command a stable majority in the 
legislature those persons (including so far as practicable members of important minority com- 
munities) who will best be in a position collectively #0 command the donfidence of the legislature. 


In so acting , he shall bear constantly in mind the need for fostering a sense of joint responsibililty 
among his Ministers. 


Recruitment in Services 


9. Due share to all minorities guaranteed.—In the all-India and Provincial 
Bervices, the claims of all the minorities shall be kept in view in making appoint- 


ments to these services consistently with the consideration of efficiency of adminis- 
tration. 


(Noes.—Appropriate provision shall be embodied in the Constitution or a sehedule thereto 
to this effect.) 


10. Position of Anglo-Indian communiiy—Owing to the complete dependence 
of the economy of the Anglo-Indian community on their position in certain services 
and their existing educational facilities, a sub-committee consisting of the following 
members has been appointed to submit a report : 


1. Pandit G. B, Pant, 

2. Mr. K. M. Munshi, 

3. Mrs. Hansa Mehta, 

4. Mr. 8. H. Prater, and 
5. Mr. F. BR. Anthony. 


Working of safeguards 


11. Officer to be appointed—An Officer shall be appointed by the President at 
the Centre and by the Governors in the Provinces to report to the Union and Pro- 
vincial Legislatures respectively about the working of the safeguards provided for 
the minorities. 


12. Statutory Commission for backward classes.—Provision shall also be made 
for the setting up of a Statutory Commission to investigate into the conditions of 
socially and educationally backward olasses, to study the difficulties under which 
they labour and to recommend to the Union or the Unit-Government, as the case 
may be, the steps that should be taken to eliminate the difficulties and the. financial 


grants that should be given and the conditions that should be prescribed for such 
grants. 


SUPPLEMENTARY REPORT OF THH ADVISORY COMMITTEE 


On the position of the Anglo-Indians in certain servicas and the grant of special 
educational facilities for them. 


(PRESENTED ON THE 27TH AvaustT 1947) 


Frou 
Tae How’pty SarpaR VALLABHBHAI PATEL, . 
Caarrman, Apvisory ComirrkE on MiNonrrims Funpamentat 
RIGHTS, ETO. 
To 
Taz PRESIDENT, 
ConstirvENT Ass#MpBLy oF INDIA, 
Sir, 


I have the hounor to refer to paragraph 14 of my letter No. CA/24/Com/47 dated 
the 8th August and to submit this supplementary report on the position of Anglo- 
Indians in certain services and the grant of special educational facilities for them. 
pe report is based on # consideration of the findings of a sub-committee appointed 
RY Us, 


(a) Position of Auglo-Indians in \ertain Services 


We find that, as a result of historical circumstances the whole economy of this 
community is at present devendent on finding employment in certain types of posts'in 
the Railways; the Posts & Telegraphs and the Customs Departments. A recent survey 
conducted by the Provincial Board for Anglo-Indian Education in Bombay showed 
that 76 % of the employable section of the community there were dependent for their 
livelihood on these appointments. We balieve that the position is almost the same 
all over India ; the total number of Anglo-Indians, at present employed in these three 
departments being about 15,000. The special reservation given to them in the 
Government of India Act 1935 does not however extend to all the categories of posts 
in these departments but only in those with which they have had long past 
associations. In view of this we feel that if the existing safeguards in this regard 
arc not ooatinu2d ia soms form for soms years to come, the oommunity will be sub- 
jected to a sudden economic strain which it may not ba able to bear. We therefore 
recommend that 


(i) Tha prassat basis ot raoruwment of Anglo-Indians in tha Kauways, the 
Posts & Telegraph3 and ths Customs Dapartmants shall oontiaus 
unchanged for a period of two years after the coming into operation of 
the Federal constitution. After that, at intervals of every two years, 
the reserved vacancies shall be redaced each time by 10%. This sh: 
not, however, bar the recruitment of Auglo-Indians in the categories 
of posts in whic at present they hive reserv:d places over and above 
the pressribel quot. of reserved appointments, if they are able to 
seoure them on individual merit in open competition with other oom 
munities. It shall also in no way prejudice their recruitment on merit 
to posts in these departments, or any other in which they have not 
been given @ reserved quota. 


(ii) After a period of ten years from the date of the coming into operation of 
the Federal Constitution all such resorvations shall cease, 


(iii) In these services there shall be n> reservation for avy community after 
the lapse of 10 years. 
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(b) Special educational facilities for Anglo-Indians 


There are at present about 500 Anglo-Indian Schools in Incia. The total 
Government grant to these schools is about Rs. 45 lakhs being approximately 
24 % of the expenditure incurred by the schools, We feel that a sudden reduction 
in the grant will seriously dislocate the economy of these schools ; and that it would 
only be fair to bring them peinllly into line with other similar educational insti- 
tutions after giving them sufficient time and opportunity to adjust themselves to the 
altered conditions now prevailing in the country. We also feel that in this way 
these institutions might become a valuable educational asset which should cater to 
the growing educational needs of the whole nation and not only to those of the 
Anglo-Indian community. We accordingly recommend that 

(i) The present grants to Anglo-Indian_education made by the Central and 
Provincial Governments should be continued unchanged for three 
years after the coming into operation of the Federal constitution. 

(ii) After the expiry of the first three years, the grants may be reduced by 10% 
and by a further 10% after the 6th year, and again by a further 10 % 
after the ninth year. At the end of the period of 10 years, special 
concessions to Anglo-Indian schools shall cease. 

(iii) During this 10 years period, 40% of the vacancies in all such state aided 
Anglo-Indian schools shall.be made available to members of other 
communities. 

The term ‘Anglo-Indian’ used in this Report has the meaning given to it in the 
Government of India Act 1935. 


Covnct. Houses, Yours sinoerely, 
New Delhi, the 25th August, 1947, VALLABHBHAI PATEL. 


APPENDIX TO THE REPORT OF THE ADVISORY COMMITTEE 
On the Subject of Minority Rights 
(As adopted by the Constituent Assombly during August 1947 Session) 


Representation in Legislatures 


1. Electorates.—All elections to the Central and Provincial Legislatures will 
be held on the basis of joint electorates : 

Provided that, as a general rule, there shall be reservation of seata for the mino-- 
rities shown in the Schedule and the section of the Hindu community referred to 
in paragraph 1-A hereof in the various Provincial Legislative Assemblies on the: 
basis of their population : 

Provided further that such reservation shall be for 10 years, the position to 
be reconsidered at the end of the period. 


SouEDULE 


Grove A.—Population less than } per cent. in the Indian Dominion, omitting 
States. 


1, Anglo-Indians. 

2. Parsees. 

3. Plains’ tribesmen in Assam, other than tea garden tribes, 
B,—Population not more than 1} per cent. 

4, Indian Christians. 

6. Sikhs. 
C.~—Population exceeding 14 per cent. 

6. Muslims, 


1-A.—The section of the Hindu community referred to as Scheduled Castes 
as defined in Schedule I to the Government of India Act, 1935, shall have the same 
rights and benefits which are herein provided for minorities specified in the Schedule: 
to paragraph 1. 

2. Anglodndians.—(a) There shall be no reservation of seats for the Anglo- 
Indians, but the President of the Union and the Governors of Provinces shall have 
power to nominate their representatives in the Centre and the Provinces respectively’ 
if they fail to secure adequate representation in the legislatures as a result of the 
general election. 


Parsecs.—(b) There shall be no statutory reservation in favour of the Parsee 
community, but they would continue to remain on the list of recognized minorities ; 


Provided that if as a result of elections during the period prescribed in proviso 2 
to para. 1 above it was found that the Parsee community had not secured proper 
representation, their claim for reserved seats would be reconsidered and adequate 
representation provided should the separate representation of minorities continue 
to be a feature of the Constitution. 


Notr.—The above recommendations represent the view taken by the representatives of 
the Parees community. 


3. Indian Christians.—(a) There shall be reserved representation for Indian. 
Christians in proportion to their population in the Central Legislature and in the 
Provincial Legislatures of Madras and Bombay. In other provinces, they will. 
have the right to seek election from the general seats. 


Bast Punjab.—(b) In view of the special situation of Kast Punjab,the whole 
question relating to it will be considered later. 
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Muslims.—(c) There shall be reservation of seats for the Muslims in the lower 
Ffauses of the Central and Provincial Legisiatures -on the basis of their population. 


3-A. The section of the Hindu community referred to as Scheduled Castes 
asidefined in Schedule I to the Government of India Act, 1935, shall have the same 
rights and benefits which are herein provided for the minority community specified 
‘fn paragraph 3 (c). 

4, Additional right to minorities —The members of a minority community who 
have reserved seats shall have the right to contest unreserved seats as well. 


In view of the special situation of West Bengal, the question relating to it will 
‘be considered later. 


5. No weightage-—The minorities for whom representation has been reserved 
will be allotted seats on their population ratio, and there shall be no weightage for 
any community. 

6. No condition for a minimum number of votes of one’s own community.—There 
shall be no stipulation that a minority candidate standing for election for a reserved 
seat shall poll a minimum number of votes of his own community before he is 
-declared elected. 


7. Method of voting.—There may be plural member constituencies, but the vot- 
ding shall be distributive, that is, each voter will have as many votes as there are 
members and he should give only one.vote to a candidate. 


Representation of Minorities in Cabinets 


8, No reservation for minorities.—(a) There shall be no statutory reservation 
-of seats for the minorities in Cabinets but a convention on the lines of paragraph 
**VII of the Instrument of Instructions issued to Govcrnors undcr the Government 
-of India Act, 1935 shall be provided in a Schedule to the Constitution. 


** VII. In making appointments to his Council of Ministers our Governor shall use his best 
endeavours to select his Ministers in the following manner, that is to say, to ee in consulte- 
‘tion with the person who in his judgmentis most likely to commend a stable majority in the 
‘legislature those persons (including so far as practicable members of important minority com- 
munities) whe wilt best be in a position collectively to command the confidence of the 
Aegislature. In so acting, he shall bear constantly in mind the need for fostering a sense of joint 
esponsiblilty among his Ministers. : 


Recruitment in Services 


9. Due share to all minorities guaranteed.—In the all-India and Provincial 
Services, the claims of all the minorities shall be kept in view in making appoint- 
ments to these services consistently with the consideration of efficiency of adminis- 

‘tration. 


(Nore.—Appropriate provision shall be embodied inthe Constitution ora schedule 
thereto to this effect.) 


10. Position of Anglo-Indian community.—-(a) (¢) The present basis of recruit. 
ment of Anglo-Indians in the Railways, the Posts and Telegraphs and the 
Customs Departments shall continue unchanged for a period of two years after 
the coming into operation of the Federal Constitution. After that, at intervals of 
-every two years, the reserved vacancies shall be reduced each time by 10%. This 
shall not however bar the recruitment of Anglo- Indians in the categories of 
posts in which at present they have reserved places over and above the prescribed 
quota ofreserved appointments, if they are able to secure them on individual 
merit in open competition with other communities, It shall also in no way 
prejudice their recruitment on merit to posts in these departments, or any 
other in which they have not been given a reserved quota. 
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(ii) After a period of ten years from the date of the coming into operation 
ef the Federal Constitution all such reservations shall cease. 


(iii) In these services there shall be no reservation for any community after 
the lapse of 10 years. 


(b) (¢) The presen’ yrants tv Anglo-Indian education made by the Central 
and Provincial Governments should be continued unchanged for three years after 
the coming into operation of the Federal Constitution, 


(it) After the expiry of the first three years, the grants may be reduced by 10% 
and by a further 10% after the sixth year, and again by a further 10% after 


the ninth year. At the end of the period of 10 years, special concessions to Angle- 
Indian schools shall cease. 


(iit) During this 10 yews pericd, 40% of the vacancies in all such State. 
aided Anglo-Indian schools shall be made available to members. of other 


communities. 
Working of Safeguards 


11. Officer to be appotnied.-—An Officer shall be appointed by the President at 
the Centre and by the Governors in the Provinces to report to the Union and Pro+ 
vinoial Legislatures respectively about the working of the safeguards provided for 
the minorities. 

12. Statutory Commission for backward classes ~—Provision shall also be made 
for the setting up of a Statutory Commission to, investigate into the conditions of 
socially and educationally backward classes, to study the difficulties under which 
they labour and to recommend vo the Union or the Unit-Gevernment, as the case 
may be, the steps that should be taken to eliminate the difficulties and the financial 


grante that should be given and the ounditions that should be prescribed for such 


REPORT ON THE FUNCTIONS OF THE CONSTITUENT ASSEMBLY 
Under the Indian Independence Act, 1947 


(PRESENTED ON THR 29TH AvauUsT, 1947) 


From 
Saar G. V. MAVALANKAR, 


CHainman, COMMITTHE ON THE FuNoTIONS OF THE CONSTITUENT 
ASSEMBLY UNDER THE INDIAN INDEPENDENCE ACT. 


-To 


Tax PRESIDENT, 
Constirvent AssRMBLY OF INDIA. 


Sa, 


On behalf of the members of the Committee* appointed by you on the 21st of 
August, 1947, to consider and report on certain matters connected with the future 
working of the Constituent Assembly, I beg to submit this report. 

I. Preliminary : 

2. At our first meeting on Friday the 22nd, I was elected Chairman, The 
Committee met also on the 28rd and the 26th. 

3. Our terms of reference are’: 

(1) What are the precise funotions of the Constituent Assembly under the 
Indian Independence Act ? 

(2) Is it possible to distinguish between the business of the Constituent 
Assembly as a Constitution making body and its other business and 
can the Constituent Assembly set apart certain days or periods solely 
for the former ? 

(3) Should the members representing the Indian States in the Constituent 
Assembly be given the right to take part in proceedings which do not 
relate to Constitution-making,or| to the subjects in respect of which 
they have acceded ? 

(4) What new Rules or Standing Orders, if any, and what amendments, if 
any, in the existing Rules or Standing Orders should be made by the 
Constituent Assembly or its President ! 


We proceed to state our views on these terms in the order mentioned. 


II. First term of reference : 
4. The business to be transacted by tc Constituent Assembly falla under two 
oategories. 
(a) To continue and complete the work of Constitution-making which com. 
menced on the 9th December, 1946, and 


(b) To function as the Dominion Legislature until a Legislature under the 
new Constitution comes into being. 


*Members oi the Committe :— 

Shri G. V. Mavalankar (Chairman). 

Mr. Hussain Imam. 

The Hon’ble Shri Purushottam Das Tandon. 
Dr, B. R. Ambedkar. 

Shri Alladi Krishnaswami Ayyar. 

Shri N. Gopalaswami Ayyanger 

Sir B, L. Mitter. 
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INI. Second term of reference: 


5. It is not only possible but necessary for the proper functioning of the 
Constituent Assembly in its two capacities that its business as a Constitution-making 
body should be clearly distinguished from its normal business as the Dominion 
Legislature. We consider that for the purpose of avoiding complications and con- 
fusion, different days, or separate sittings on the same day, should be set apart for 
the two kinds of business. 


IV. Third term of reference: 


6. We agree that, as implied in the wording of this term of reference, the 
members of the Assembly representing the Indian States are entitled to take part 
in the proceedings of the Assembly on all days set apart for the business of Consti- 
tution-making. They further have the right on days set apart for the functioning 
of the Assembly as the Dominion Legislature to participate in business relating to 
subjects in respect of which the States have acceded to the Dominion. Though it 
is’ competent for the Constituent Assembly to deny or limit their participation in 
business relating to subjects in respect of which the States have not acceded, we would 
recommend that no ban or restriction be placed by rule on their participation in 
such business also. 


V. Fourth term of reference: 


7; So far as Constitution-making is concerned, the existing Rules of Procedure 
and Standing Orders made by the Constituent Assembly:.and its President are 
adequate and only such amendments need be, made therein from time to time as 
may be considered necessary in the light of experience. As regards the functioning 
of the Constituent Assembly as the Dominion Legislature, under section 8 (2) of 
the Indian Independence Act, the relevant provisions of the Government of India 
Act as adapted and the Rules and Standing Orders of the Indian Legislative Assembly 
have generally to be followed. It will, however, be necessary to make modifications 
and adaptations in these Rules and Standing Orders in respect of matters common 
to both the classes of business to be transacted by the Assembly. We have not been 
able, within the time at our disposal, to attempt a detailed examination of these 
Rules and Standing Orders with a view to make suggestions as regards the modifi- 
cations, adaptations and additions that may be necessary. We would suggest that 
necessary modifications, adaptations and additions be made under the orders of 
the President. 


8. We desire to refer to three . matters. of importance which besides being 
relevant to the main issue remitted to us for consideration, have a bearing on the 
question of the need for the making by the Constituent Assembly or its President 


of new Rules or Standing Orders and the amendment of existing Rules or Standing 
Orders. 


9. The provisions for the election of a Speaker in Section 22 of the Government — 
of India Act 1935 have been omitted. This read together with the other modifica- 
tions carried out in that Act show that the President of the Constituent Assembly 
is the person to preside over it when functioning as the Dominion Legislature also, 
unless other provision is made in the Rules of Procedure of the Constituent Assembly 
itself for the election of an officer for the purpose of presiding over the Assembly 
when transacting ordinary legislative business. It has to be remembered that though 
transacting two kinds of business, the Assembly is one and can have only one 
President who is the supreme head of it both on its deliberative side and on its ad- 
ministrative side. We would, however, point out that it would be constitutionally 
inappropriate for the person presiding over the Constituent Assembly when fune- 
tioning as the Dominion Legislature being also a Minister of the Dominion Govern- 
ment, It is obviously desirable that steps should be taken for avoiding this anomaly. 
We would suggest that for this purpose the following alternatives might be considered 
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(a) The President of the Constituent Assembly should be a person whose 
whole time is given to the work of the Assembly both when engaged 
on Constitution-making and when transacting business of the Domie 
nion Legislature. 


(b) If the President of the Constituent Assembly is a Minister, provision may 
be made in the Rules of the Constituent Assembly for the election of 
an officer to preside over the deliberations of the Assembly when. 
functioning as the Dominion Legislature. 


10, Under the Government of India Act as adapted, the power of summoning 
and proroguing the Dominion Legislature vests in the Governor-General. We 
consider that, consistently with the powers which of right belong to the Constituent. 
Assembly and with the Rules already made by it and with a view to secure proper 
co-ordination of the work of the Assembly in its two spheres, this power of summoning 
that Assembly for functioning as the Dominion Legislature and proroguing it should 
also vest only in the President. A new Rule to this effect may be added to the 
Constituent Assembly Rules of Procedure and a further adaptation. of the. relevant 
section of the Government of India Act may be made to bring it into conformity 
with this new Rule. 


11. At present five members of the Dominion Government have no seats in th® 
Constituent Assembly. These Ministers have the right to participate in the’ business 
of the Constituent Assembly when functioning as the Dominion Legislature, though 
they will not have the right to yote. They will, however, not have the right even 
to participate in the work of the Constituent Assembly when it transacts business 
connected with Constitution-making. Woe, however, recommend that:such Ministers 
may by a suitable addition to the Rules of the Constituent Assembly be given the 
right to attend and participate in its work of Constitution-making, though until: 
they become members of the Constituent Assembly they will not have any right to 
vote. 


Yours. sincerely, 


G. V. MAVALANKAR, 
Chairman. 
Counor Hovussz; 
New Delhi, the 25th August, 1947 


Resolution adopted by the Constituent Assambly on the 
REPORT OF THE FUNCTIONS OF THE CONSTITUENT ASSEMBLY 


Under the Indian Independence Act, 1947. 


(PRESENTED ON THE 29TH AUGUST, 1947) 


1, That with reference to the Motion *by the Hon’ble Dr. B. R. Ambedkar 
regard ing the consideration of the Report on the functions of.the Constituent. 
Assembly under the Indian Independence Act, it is hereby resolved that :— 


(i) The functions of the Assembly shall be— 


(a) to continue and complete the work of Constitution-making which: 
commenced on the 9th December, 1946, and 


(b) to function as the Dominion Legislature until a Legislature under the: 
new Constitution comes into being. 


(ii) The business of the Assembly as a Constitution-making body should be: 
clearly distinguished from its. normal business as the Dominion. Legis-- 
lature, and different. days or separate sittings on the same day should. 
be set apart for the two kinds of business. 


(ili) The recommendations contained in para. 6 of the Report regarding the’ 
position of representatives of Indian States in the Assembly be accepted’. 


(iv) Suitable provision should be made in the Rules of the Constituent 
Assembly for the election of an officer to be designated the Speaker to. 
preside over the deliberations of the Assembly when functioning as. 
the Dominion Legislature. 


(v) The power of summoning the Assembly for functioning as the Dominion: 
Legislature and proroguing it should vest in the President. 


(vi) Ministers of the Dominion Government, who are not members of the: 
Constituent Assembly, should have the right to attend and _participate- 
in its work of Constitution-making, though until they become members. 
of the Constituent Assembly they should not have any right to vote, 


(vii) Necessary modifications, adaptations and additions should be made— 


(a) by the President of the Constituent Assembly to the Rules and Standing 
Orders of the Indian Legislative Assembly to bring them into accord! 
with the relevant provisions of the Government of India Act as 
adapted under the Indian Independence Act, 1947. 


(b) by the Constituent Assembly or the President, as the caso may be 
to the Rules and Standing Orders to carry out the provisions of 
para. 9 of the Report and where necessary to secure an appropriate: 
adaptation of the relevant section of the Government of India Act. 
to bring it into conformity with the new Rule. 


* ‘Resolved that this Assembly do proceed to take into consideration the Report on the 
functions of the Constituent Assembly under the Indian Independence Act, 1947, submitted by 
the Committee appointed by the President in pursuance of the decision of the Assembly of the 
20th August, 1947.” 
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SUPPLEMENTARY REPORT OF THE ADVISORY COMMITTEE ON THE 
SUBJECT OF FUNDAMENTAL RIGHTS. 


(PRESENTED ON THE 30TH AUa@uUST, 1947) 


‘FRom ne ae 
Tu» Hon’sun Sarpar VALLABHBHAI PATEL, 
Caaraman, ApvisorY CoMMITTER ON Minoritigs, 
FUNDAMENTAL RIGHTS, ETO, 
To 


Toe PRESIDENT, 
Constrrvenr AssEMBLY or INpr1aA. 


Dear Sir, 

In continuation of my letter No. CA/24/Com/47, dated the 28rd April 1947, I 
have the honour, on behalf of the committee, to submit this supplementary report 
on Fundamental Rights. 


2. We have come to the conclusion that, in addition to justiciable fundamental 
rights, the constitution should include certain directives of State policy which, 
though not cognisable in any court of law, should be regarded as fundamental in the 
governance of the country. The provisions that we recommend are contained in 
Appendix A. 

3. In para. 8 of our previous report, we had referred to the recommendation of 
‘tthe Fundamental! Rights Sub-Committee that the right of the citizen to have 
redress against the State in a Court of law should not be tettered by undue restrictions, 
After careful consideration, we have come to the conclusion that it is not necessary 
to provide in the constitution for any further right in this connection than those 
already contained in clause 22 as accepted by the Assembly in the April-May session, 

4, The Constituent Assembly had referred back to us clauses 16, 17 and 18 (2) 
of our previous report. We have re-examined the clauses and our recommendations 
care a8 follows :— 

Clause 16.-—‘‘No person attending. any.school maintained or receiving aid out 
of public funds shall be compelled to take part in the religious instruction that 
may be given in the school or to attend religious worship held in the school or in 
premises attached thereto. 

We recommend that this clause be accepted by the Assembly in its present form, 


Clause 17.—‘‘Conversion from one religion to another brought about by coercion 
or undue influence shall not be recognised by law’’. 

It seems to us on further consideration that this clause enunciates a rather 
obvious doctrine which it is unnecessary to include in the constitution and we 
recommend that it be dropped altogether. 

Clause 18 (2).—‘‘No minority whether based on religion, community or language 
shall be discriminated against in regard to the admission into State educational 
4nstitutions, nor shall any religious instruction be compulsorily imposed on them”. 

We recommend that the latter portion of the clause, namely “nor shall any 
religious instruction be compulsorily imposed on them’ be deleted in view of clause 
16 above which we have recommended for retention. We recommend that the rest 
of the clause be adopted by the Assembly. 

We have examined the question as to whether the scope of the clause should 
ibe extended so as to include State-aided educational institutions also and have come 


* NotzE—For previous report please refer to yp. 18—25 Report of Committeg (First 
Series) 
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to the conclusion that in present circumstances we would not be justified in making 
any such recommendation. 

5. The Fundamontal Rights Sub-Committee in their report to us had recom- 
m3nded the adoption of Hindustani, written cithor in Dowanagri or the Persian 
soript, as the national language of the Union of India, but we had thougat fit to 
postpone consideration of the matter in April 1947. In view of the fact the Consti- 
tuent Assembly is already seized of the matter by certain recommendations of the 
Union Constitution Committee’s report, we think it unnecessary to incorporate any 
provision on the subject in the list of fundamental rights. 


6. We have also examined numerous amendments in the nature of new pro- 
visions, notice of which had been given by several‘members during the April-May 
session of the Assembly, and have not been able to accept any of them. Some of 
them relate to matters which have already been provided for either in the clauses 
slraady accepted by the Assembly or in the new clauses which we have recammen- 
ded in this report ; and the others seem to us unnecessary or inappropriate. 


Yours sinoerely, 


VALLABHBHAI PATEL, 
Chairman. 


Covnom Hovss ; 
New Delhi, the 25th August, 1947. 


APPENDIX 
FUNDAMENTAL PRINCIPLES OF GOVERNANCE 
PREAMBLE 


1. The principles of policy set forth in this part are intended for the.guidanee 
of the State. while those principles axe nat cognizable by any court, they are 
nevertheless fundamental in the governance of tho country and their application 
in the making of.laws shall be the duty of the State. 


PRINCIPLES 
2, The State shall strive to promote tha welfsze.of the whale peaple by eepuring: 


and protecting as effectively as it may a social order in which justice, social, economic: 
and political, shall inform all the institutions of the national life. 


3. The State shell, in particular, direct its policy towards seouring— 
(i) thac the citizens, men and women equally, have the right to an adequate 
ampans: ef: livelihood ; 
(ii) that the ownership and control of the material resources of the community 
“are so distributed as best to subserve the common good ; 


(iii) that the operation of freo competition ahall not be allowed to Tesult in 


the concentration of the ownership and control of edsentixl cotnmodities 
in a few individuals to the commoh detriment | 


(iv) that there shall be equal pay for equal work for both men and women ; 


(v) that the strength and health of workers, men and women, and the tender 
age of children shall. not be abused and that citizens ahall not be forced. 
by economio necessity to enter avocations unsuited to their age and 
strength ; 

(vi) that childhood and youth are’ protected against exploitation and against. 
moral and material abandonment. 


4, The State shall, within the limits of its economic capacity and development. 
make effective provision fo’ securing the right to work, to education and to public 
assistance in vase of unemployment, old age, sickness, disablement, and other cases 
of undeserved want. 


5. The Stato shall make provision for securing just and humane conditions of 
work and for maternity relief for workers. 


6. The State shall endeavour to secure, by suitable legislation, economic 
organisation and in other ways, to all workers, industrial or otherwise, work, a living 
wage, conditions of work ensuring a decent standard of life and full enjoyment of 
leisure and social and cultural opportunities, 


7. The State shall endeavour to secure for the citizens a uniform civil code. 


8. Every citizen is entlied to free primary education, and it shall be the duty 
of the State to provide within a period of 10 years from the commencement of this 
Constitution for free and compulsory primary education for all children until they 
complete the age of 14 years. 


9. The State shall promote with special care the educational and economic 
interests of the weaker sections of the people, and, in partioular, of the Scheduled 


Castes and the aboriginal tribes, and shall protect them from social injustice and all 
forms of exploitation. 


10. The State shall regard the raising of the level of nutrition and the standard 
of living of its people and the improvement of public health as among its primary 
duties. 
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11. It bhall be the obligation of the State to protect every monument or place 
or object of artistic or historic interest, declared by the law of the Union to be of 
national importance, from spoliation, destruction, removal, disposal or export, as 
the case may be, and to preserve and maintain according to the law of the Union all 
such monuments or places or objects. 

‘12, The State shall promote international peace and security by the prescription 
of open, just and honourable relations between nations, by the firm establishment 
of the understandings of international law as the actual rule of conduct among 
governments and by the maintenance of justice and the scrupulous respect for treaty 
obligations in the dealings of organised people with one another. 
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